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The novel question arose in a very recent 
Massachusetts case whether the father of a 
child, who is its natural guardian and who 
has entrusted the child to a hospital for treat- 
ment, can maintain an action against the 
hospital for an autopsy performed on the 
dead body of the child, without his consent. 
The contention of the defense was that the 
action cannot be maintained because there is 
no right of property in a dead body, citing as 
authority therefor 2 Bl. Com. 429. The 
court, however, declared that even in Eng- 
land before a dead body is buried, while 
there is no right of property in it, there is a 
right of possession for the purposes of burial 
or other lawful disposition of it. McQueen 
v. Fox, 2 Q. B. 246; Williams v. Williams, 
20 Chan. Div. 659. While the precise ques- 
tion has not been passed upon in Massachu- 
setts the court reviewed Lakin v. Ames, 10 
Cush. 198; Durrell v. Hayward, 9 Gray, 
248; Meagher v. Driscall, 99 Mass. 281; 
Weed v. Walker, 130 Mass. 422; Driscall v. 
Nichols, 5 Gray, 488, wherein were consid- 
ered questions of a similar nature. 

The decision of the court was that the ac- 
tion is maintainable. There is ample prece- 
dent as well as reason for such conclusion. 


‘In Rhode Island it is held that there is a 


quasi right of property in a dead body which 
the law will protect. Thusin Pierce v. Swan 
Point Cemetery, 10 R. I. 227, 287, it is said 
by Mr. Justice Potter: ‘‘That there is no 
right of property in a dead body, using the 
word in its ordinary sense, may well be ad- 
mitted. Yet the burial of the dead is a sub- 
ject which interests the feelings of mankind 
toa much greater degree than many matters 
of actual property. There is a duty imposed 
by the universal feelings of mankind to be 
discharged by some one toward the dead; a 
duty, and we may also say a right, to pro- 
tect from violation, and a duty on the part 
of others to abstain from violation; it may 
therefore be considered as a sort of quasi 
property, and it would be discreditable to 
any system of law not to provide a remedy in 
such a case.’’ So in Hackett v. Hackett, 18 


R. I. 155, it was held that there was a quasi 
right of property in a dead body, and that as 
a general rule a widow had the primary right to 
control the burial of her husband, dependent, 
however, upon the peculiar circumstances of 
the case, or the waiver of such right by con- 
sent or otherwise. The exact question be- 
fore the Massachusetts court came before 
the Supreme Court of Minnesota _re- 
cently. In a well considered case whieh was 
an action brought by a widow for the un- 
lawful dissection of the body of her dead hus- 
band, an order overruling a demurrer to the 
complaint was affirmed. Larson v. Chase, 
47 Minn. 307. This was followed in a similar 
case in New York) Foley v. Phelps, 1 N. 
Y. App. D. 551), where the right of pos- 
session was defined thus: ‘‘The right is 
to the possession of the corpse in the 
same condition it was in when death super- 
-vened. It is the right to what remains when 
the breath leaves the body, and not merely to 
such a hacked, hewed and mutilated corpse 
as some stranger, an offender against the 
criminal law, may choose to turn over to an 
afflicted relative.’’ See also Renihan v. 
Wright, 125 Ind. 536; Young v. College 
of P. & §., 81 Md. 358, 19 Am. Law Rev. 
251, 10 Alb. L. J. 71,4 Am. Law Times, 
127, and 3 Chicago Leg. News, 378; Perley 
on Mortuary Law, 26, et seq. 


Eee 





The constitution of Arkansas, art. 12, § 6, 
authorizes the legislature to alter corporate 
charters whenever it deems them injurious to 
the people, but in such a manner that no in- 
justice sball be done to the corporators. An 
act of 1889 requires corporations and persons 
operating railroads to pay their employees, 
on the day of their discharge, the unpaid 
wages then earned at the contract rate, with- 
out abatement or deduction, and, asa pen- 
alty for non-payment on that day, declares 
that the wages of the employee shall continue 
at the same rate until paid, etc. It was held 
by the Supreme Court of Arkansas in the re- 
cent case of St. Louis, I. M. & S. Ry. Co. 
v. Paul, that the act is valid so far as it af- 
fects corporations; that the act in imposing 
such liability on one class of corporations 
alone, does not deny them the ‘‘equal protec- 
tion of the laws,’’ within the inhibition of the 
fourteenth amendment to the constitution of 
the United States; that the exemplarv dam- 
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ages allowed as a penalty for non-payment of | 


the earned wages at the time of discharge are 
not excessive or unreasonable; and that the 
act operates as an amendment of the charters 
of railroad corporations, in so far as it is in- 
consistent therewith, though it makes no ref- 
erence thereto, notwithstanding Const. art. 
5, § 23, which declares that no law shall be 
amended without enacting and publishing at 
length so much thereof as is amended. 








NOTES OF RECENT DECISIONS. 


NEGLIGENCE—DanGerovus Premises.—It is 
held by the Supreme Court of Michigan in 
Kinney v. Onsted, 71 N. W. Rep. 482, tbat 
where a person going to an elevator to buy 
corn passes onto an elevated platform used 
as a passageway to the office, and on his way 
over the platform, on the call of his son, 
stops to talk with men in the street, and 
leans against a railing of the platform, and it 
gives way, and he is injured, as he was not 
using the platform for the purpose intended, 
he cannot recover for the injuries received. 
The court says: 


Upon this state of facts, the plaintiff recovered, and 
the defendant brings error, and contends that there is 
no case shown by the plaintiff’s testimony entitling 
him to recover, and that the defendant was under no 
obligation to build a railing, or keep it in repair, for 
the plaintiff to lounge or sit upon or lean against. The 
plaintiff, on the other hand, contends that the case 
falls within the rule that where a party, expressly or 
by implication, invites others to come upon his prem- 
ises, whether for business or any other purpose, it is 
his duty to be reasonably sure that he is not inviting 
them into danger, and, to that end, he must exercise 
ordinary care and prudence to render tbe premises 
reasonably safe for the visit. 

This case is certainly near the dividing line. The 
rule is well settled that the owner or occupant of land 
is liable to those coming to it at hisinvitation, express 
or implied, on any business to be transacted or per- 
mitted by him, for an injury occasioned by the unsafe 
condition of the land or the access to it, which is 
known to him, and not to them, and which he has 
negligently suffered to exist. But this duty, it is held, 
does not extend so far as to make such an occupant 
responsible for the unsafe condition of those parts of 
his premises not intended for the reception of visit- 
ors or customers, and where they are not expected to 
go. See 1 Thomp. Neg. p. 308. Applying these rules 
to this case, it is clear that, if the plaintiff had suffered 
an injury from a defect in the floorway of the plat- 
form or bridge, or, possibly, if, by misadventure, he 
had stumbled and fallen against this defective railing, 
there would be ground for holding that the defendant 
is responsible for the injury. But the weakness of 
the plaintiff’s case is that the defendant never invited 
him to enter upon his premises, and put the railing 








to the test of supporting his weight, by leaning or 
lounging against it. The only cases in which a simi- 
lar question has arisen, which have been called to 
our attention, are those of Stickney v. City of Salem, 
3 Allen, 374 and Oreutt v. Bridge Co., 53 Me. 500. In 
Stickney v. City of Salem the action was against 
the city for injuries resulting to deceased caused 
by leaning against a fence or railing which marked 
the terminus of the street, and was built upon 
the top of a sea wall. The plaintiff, in company 
with a friend, had walked to this point to view the 
sea, had turned his back to and leaned against this 
railing, which gave way, because of defects, and he 
received serious injuries. The court say: ‘The fact 
that the railing was defective, and would have proved 
an insuflicient barrier in case it became necessary for 
a traveler to use it for a legitimate object, is wholly 
immaterial. It is a sufficient answer to the plaintiff's 
case that the defendants were not bound to keep the 
railing in repair for the purpose for which it was 
used by the deceased at the time of the accident.” 
The case of Orcutt v. Bridge Co., is precisely analogous 
to that of Stickney v. City of Salem. 

It is urged by plaintiff’s counsel that a distinction 
exists between private premises and a public high- 
way in this regard, and that the rule of the case re- 
quired of the highway authorities is based upon a 
different principle from that of private parties invit- 
ing persons upon their premises. We think, however, 
that this distinction cannot avail the plaintiff in this 
case. ‘The invitation to the plaintiff was to do busi- 
ness in the elevator. The approach to the place of 
business was an elevated private way. It could not 
be expected any more by this defendant than by the 
city authorities of Salem in the case cited that this 
private way would be put to any other than the uses 
to which it was apparently adapted. Undoubtedly, 
in the case of a municipality or an individual main- 
taining a way, an injury resulting from a de- 
fect in the way itself, to one who stops. to 
transact business, may be _ recovered for. But 
the weakness of the plaintiff’s case arises from 
the fact that this railing was put to a use for which it 
was not intended, any more, in the present case, than 
were the railings in the cases cited from Massachu- 


setts and Maine. Plaintiff’s counsel concede that the - 


defendant was under no obligation to build or keep 
the railing in repair for plaintiff to lounge or sit upon 
or lean against, but they contend that the defendant’s 
liability arises out of his knowingly permitting a snare 
or trap,{by leaving the railing in good apparent order, 
but in fact so defective that one was liable to receive 
injury fromit. But, before it could become a snare 
or trap, it must be assumed that its apparent good 
condition was an invitation to make such use of it a8 
the plaintiff attempted. As we have seen, its pres 
ence was not an invitation to make that use of it. We 
think there was no case for the jury, and that the 
judgment should be reversed, and no new trial or 
dered. 





CrounxaLt Law—Lotrertes—Wuat Const! 
ruTEs.—In Loiseau v. State, 22 South. Rep. 
138, decided by the Supreme Court of Ala- 
bama, it appeared that several persons each 
dropped nickels into a slot machine owned 
by defendant, agreeing among themselves 
that the one after whose play the machine 
would indicate the highest card hand should 
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have all the cigars that the nickels pur- 
chased. Defendant furnished from his stock 
anickel cigar for each nickel put into the 
machine, and delivered them to the person 
who obtained the best hand. It was held 
that the machine, when put to such use, was 
a lottery, within Const. art. 4, § 26, declar- 
ing that the general assembly has no power 
to authorize such. The court says: 

That the parties were guilty of gambling, and were 
within the prohibition of the general law of the State, 
is not seriously controverted; but it is contended that 
the slot machine, as operated, was not a lottery, and 
that the legislature had authority to license such 
gambling. We are unable to assent to this conclu- 
sion. Calling it, by name, a ‘‘slot machine,” instead 
ofa “lottery machine,” does not vary its character; 
nor does the fact that parties agreed that the winner 
should receive the value of the money in cigars, in- 
stead of the money itself, exert any influence in de- 
termining the character of the winning chance to 
have been by lot. The three parties agreed between 
themselves—to which the defendant, the owner and 
setter up of the machine, was a party—that the high- 
est cards, to be determined by the revolving of the 
wheel, should win the value of all the money in 
cigars to be furnished by the defendant, he taking 
the money. There have been many definitions of 
“lottery” by the decisions of the various courts, each 
generally made with reference to the particular case 
then under consideration; and, as soon as rendered, 
the ingenuity of the gambler has gone to work to in- 
vent some way to avoid the effect and compass of the 
precise words used in the particular case. There 
may be gaming which is not by lot, but in every pro- 
hibited lottery there is an element of gambling. The 
constitutional provision is, “‘The general assembly 
shall have no power to authorize lotteries.” ‘‘Lot” 
has been correctly defined to be ‘ta contrivance to de- 
termine a question by chance, or without the action 
of man’s choice or will.’? To be a criminal, lottery, 
there must be a consideration; and when small 
amounts are hazarded to gain large amounts, and the 
result of winning is to be determined by the use of a 
contrivance of chance, in which neither choice nor 
skill can exert any effect, it is gambling by lot, or a 
prohibited lottery. We could cite many cases in 
which principles have been declared which, if ap- 
plied ts the facts of the present case, would deter- 
mine it to be a lottery. We are unable to perceive 
any difference, in principle, in a machine which re- 
volves the wheel laterally, and one where it revolves 
vertically; in the former, the question of losing or 
Winning being determined by the pointing of an ar- 
Tow or paddle, and in the latter, by the showing of 
cards. We think the case of Reeves v. State, 105 Ala. 
120, 17 South. Rep. 104, is conclusive of the question. 
See, also, the following authorities: Chavannah v. 
State, 49 Ala. 396; Yellow-Stone Kit v. State, 88 Ala. 
196, 7 South. Rep. 338 (same are reported in 16 Am. 
St. Rep. 88, and notes, and in 7 Lawy. Rep. Ann. 599, 
with the notes); State v. Shorts, 32 N. J. Law, 398, 90 
Am. Dec. 668; Cross v. People, 18 Colo. 321, 32 Pac. 
Rep. 821, and 36 Am. St. Rep. 292; 13 Am. & Eng. 
Enc. Law, 1178, and notes. The references in the ex- 
tensive notes in these reports are full and satisfactory. 
The legislature has no authority to authorize the 
licensing of a slot machine to be used as the evidence 
shows it was used in the present case. We would 








not be understood as deciding that a slot machine is 
necessarily one of lot, within the prohibition of the 
law; nor do we hold that a wheel of fortune carries 
with it the legal import of a lottery. Whether it isso 
or not depends upon the use to which it is put in the 
particular case. Whatever may be the name or char- 
acter of the machine or scheme, if in its use a consid- 
eration is paid, and there is gambling, the hazarding 
of small amounts to win larger, the result of winning 
or losing to be determined by chance, in which neither 
the will nor skill of man can operate to influence the 
result, it is a determination by “lot,” within the com- 
prehensive word “lottery” used in the constitution of 
this State. If there is anything to the contrary to be 
found in Buckalew v. State, 62 Ala. 334, it must be re- 
garded as modified so as to conform to what is herein 
declared. The case of Hewlett v. Camp (Ala.), 22 
South. Rep. 137, is also in point. 





EvipENCE—ADMISSIBILITY OF EvIDENCE OF 
EXxprERIMENTS.—In the case of Clark v. State, 
lately reported in 40 S. W. Rep. 992, a most 
interesting question arose, and the Court of 
Criminal Appeals of Texas in a well consid- 
ered opinion rendered a wholesome decision 
which will doubtless be cited in the future. 
This was a case of assault with intent to rape, 
and the identity of the defendant was the 
controlling issue, and from the testimony it 
was left in more or less doubt. The testi- 
mony of the State showed that the defendant 
was riding in a wagon some distance behind 
three ether wagons, all travelling along a road 
in the same direction, and the State sought 
to show that defendant’s wagon turned out 
of the road and went along a lane leading by 
the house of prosecutrix ; that defendant then 
committed the offense, jumped into his 
wagon, rode back up the lane to the road 
and overtook the three former wagons some 
little distance from where the lane turned 
off. The defense made experiments, the re- 
sults of which tended to show that it was im- 
possible for the defendant in his wagon to 
have overtaken the three preceding wagons 
at the place he did, and also have traveled 
where and done what was attributed to him 
by the State’s testimony. Held, such evi- 
dence of experiments was admissible, upon 
the showing that such experiments were made 
under the same or similar conditions, as tend- 
ing to show that the prosecutrix was mistaken 
as to the identity of the defendant. On this 
subject, Henderson, J., for the court says in 
part: 

There are some difficulties attending the admis- 
sion of this character of evidence. In the first place, 
in making an experiment some difficulty will be en- 


countered in making it under the same conditions 
surrounding the original transaction, but it does not 
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occur tous that that should be a reason why this 
character of testimony should be excluded. Of course, 
if the evidence regarding an experiment showed one 
made under circumstances and surroundings so dis- 
similar to the original transaction as that it would not 
shed any light upon it, there would be no error in its 
exclusion. See State v. Fletcher (Or.), 38 Pac. Rep. 
575. Butifthe evidence shows that the experiment 
was made under circumstances similar to those which 
surround the original transaction, and such experi- 
ment would serve to shed any light upon that trans- 
action, we can see no reason for the exclusion of such 
experiment, although it might not have been made 
under exactly similar conditions as attended the orig- 
inal transaction. The dissimilarity would not ex- 
clude, but would go to its weight before the jury. 
Another difficulty in connection with such testimony 
is that evidence of experiments made are collateral 
in their nature, and are liable to consume the time of 
the court ina trial of such collateral issues. It has 
been held, on this account, that the court will not 
stop acase in order that an experiment be made- 
People v. Levine, 85 Cal. 39, 22 Pac. Rep. 969, and 24 
Pac. Rep. 681. And it has been urged, as it is urged 
in this case, that the evidence was properly excluded; 
that such evidence is not admissible, on account of 
the danger of fabrication. Butin our opinion this 
furnishes no good reason for its exclusion. All evi- 
dence, we might say, can, under circumstances, be 
fabricated; but the liability of fabrication rarely, if 
ever, alone furnishes a good reason for the exclusion 
of evidence. Upon principle and authority this char- 
acter of the testimony, where the experiment appears 
to have been made under conuitions similar or nearly 
similar to those which attended the original transac- 
tion, and where such experiments would tend to shed 
any light upon said original transaction, is admissible. 
See Wilson v. State (Tex. Cr. App.), 36 S. W. Rep. 587; 
People v. Levine, 85 Cal. 39, 22 Pac. Rep. 969, and 24 
Pac. Rep. 631. In the latter case, which was a case of 
arson, and in which an experiment was made with can- 
dles to ascertain how long they would burn, proof of 
the experiment was admitted; and the court, in pass- 
ing upon the question, use the following language: 
“The proof of the result of experiments was equally as 
open to the defendant as the prosecution, and, if 
other experiments would have shown a different re- 
sult from that shown by the experiment proved by 
the prosecution, the defendant had ample opportunity 
to show the fact. The books are full of authorities 
sustaining the court in admitting evidence of the re- 
sult of experiments in chemistry, in toxicology, and 
particularly in the use of firearms, for purposes 
similar to that for which this evidence was admitted. 
It has been quite acommon thing, in cases of homi- 
cide, to maxe experiments with firearms, to deter- 
mine the carrying distance, the penetrating force, 
and the distance to which fire will be carried by fire- 
arms of certain pattern and caliber, and to prove the 
results of such experiments at the trial, as tending to 
show the guilt or innocence of the accused. The ex- 
periment in this case was one of a similar character, 
and for a similar purpose. Its result was not conclu- 
sive, but a mere circumstance to be considered in con- 
nection with the other evidence in the cause. It was 
both competent and admissible. Its weight was for 
the jury to determine. We cannot agree with coun- 
sel that it was the ‘material and effective’ evidence in 
the cause. The material and effective evidence of 


that branch of the case was the substantive fact of 
the candles themselves, and the condition in which 





they were found. They, and the coal oil, with their 
surroundings, were tangible things, rendering it cer. 
tain that the fire was incendiary; and the proof in re- 
lation to them, independent of any proof of the re- 
sult of experiment, was the ‘material and effective’ 
proof in the case. ‘Now, as heretofore stated, the 
evidence in this case of the experiments made was 
threefold and it appears that it was the endeavor of 
appellant to make the experiments as nearly as prac- 
ticable under the same conditions attending the orig- 
inal transaction. The proof shows: That appellant 
with three other persons, was driving a wagon drawn 
by two mules. They were preceded at the point in 
question by three other wagons diawn by mules, 
which came into the lane at the gate, some 150 yards 
in advance of them, and proceeded down the Laroe 
lane. That the front wagons passed down said lane 
at a moderate walk, perhaps trotting a little near the 
center of the lane. The rear wagon, in which was 
the defendant, followed at a faster gait, trotting most 
of the way, and passed the other wagons at the south- 
west corner of said Laroe lane; the front wagons, 
from the time they came into the lane at the gate, 
having traveled about 600 yards and the rear wagon, 
in which was the defendant, having in the meantime 
traveled about 830 yards. Upon this state of case, the 
theory of appellant was that it was improbable, in the 
nature of things, for the wagon in which he was tray- 
eling to have stopped at the Laroe house, and for ap- 
pellant and bis codefendant to have then alighted, 
and gone a distance of 190 yards, committed an assault 
with intent to rape upon prosecutrix, and then re- 
turned to their wagon, got in it, and proceeded down 
the Laroe lane, and overtaken said three front wagons 
at tbe corner thereof. In order to show the improb- 
ability that defendant could have stopped his wagonjin 
front of the Laroe house, got out, committed the as- 
sault and returned to his wagon, got in, and overtaken 
the front wagons, he made the experiments which he 
offered in evidence, and it occurs to us that said testi- 
mony ought not to have been excluded. The prose- 
cutrix alone identified the defendant and his code- 
fendant as the persons making the assault upon her. 
Appellant testified on his own behalf, and denied 
this. Now, it stands to reason that it be true, as the 
witnesses who were in the front wagons testified, 
that they came into the gate than entered the Laroe 
lane about 150 yards in advance of appellant in his 
wagon, and that they proceeded down said Laroe 
lane, and that appellant and his comrades in their 
wagon passed them at ne southwest corner of said 
Laroe lane, 680 yards fro where they entered it, and 


if it be further true that it would be impossible for . 


appellant to stop on his way at the Laroe house, and 
go a distance of 190 yards, and there commit an a& 
sault on the prosecutrix, and return to his wagon, 
and resume his journey at the fastest gait his mules 
could travel, and overtake the front wagons at the 
corner of said lane, then it is demonstrated that the 
prosecutrix was mistaken as to her identification, and 
that he was not the party who assaulted her. Orif 
this experiment, made under similar or nearly simi- 
lar conditions, renders it improbable that be could, 
with his team, have stopped at said house, and have 
overtaken the front wagons at the southwest elbow of 
said lane, traveling at the most rapid rate, then it 0¢ 
curs to us that such testimony was admissible 
tending to show that the prosecutrix was mistaken in 
identifying him as the party who perpetrated the out: 
rage upon her, and he was entitled to have such testi- 
mony, in order to corroborate and support his owl 
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evidence. To our minds, nothing is clearer than this, 
and because the court improperly excluded this tes- 
timony the judgment is{reversed and the cause re- 
manded. 





Banks AND BANKING—KNOWLEDGE OF Bank 
Orricer.—In Gunster v. Scranton Illuminat- 
ing Heat & Power Co., 37 Atl. Rep. 550, de- 
cided by the Supreme Court of Pennsylvania, 
it appeared that the vice-president of a bank 
was also treasurer of a corporation doing 
business with the bank. As such vice-presi- 
dent he discounted two notes of the corpora- 
tion, and placed the proceeds to its credit, 
and as treasurer of the corporation drew a 
check on the bank, with which he obtained 
two drafts of the bank, signed himself as 
vice-president to his order as an individual, 
and appropriated the proceeds to his own use. 
It was held that his knowledge, as vice-presi- 
dent, of his intent to misappropriate the 
funds obtained on the drafts, was not the 
knowledge of the bank, so as to enable the 
corporation to set off the amount obtained by 
him on such drafts against the notes of the 
corporation. The court thus discusses the 
question of law involved: 


The referee, finding that, if Jessup had not beena 
officer of the bank, there would have been no valid 
defense, thus reduced the case to a question of law,— 
whether Jessup’s knowledge of his own fraud at the 
time of its perpetration carried with it knowledge or 
notice to the bank which would prevent its availing 
itself of a credit on the check. He took the affirma- 
tive view, and the court below sustained him. The 
authorities on this question are not uniform: In the 
case most relied upon by the learned referee (First 
Nat. Bank v. Town of New Milford, 86 Conn. 98), the 
cashier of the bank was also treasurer of the town, 
and in the latter capacity had been accustomed to 
borrow money for the town upon notes made by him 
initsname. Having, in his capacity as cashier, em- 
bezzled the funds of the bank, he drew a note for $3,- 
000, as treasurer of the town, entered it upon the 
books of the bank as if regularly discounted, and 
thus covered his embezzlement. In a suit on the 
note it was held that the bank could not recover. The 
decision is put upon two grounds: First, that the 
treasurer did not intend to pledge the credit of the 
town, but that “he drew the note, entered it in the 
books, and caused it to be filed by the clerk, as a false 
representation and cover, precisely as he made other 
false representations and false entries, intending to 
restore the money and take out the note,and not intend- 
ing to onerate the town. If that is so, there was no 
meeting of minds, and no purchase of the note or con- 
tract of loan which will sustain this action.” This was 
apparently the view of the majority of the court,but the 
Opinion then goes on to add, as a second reason, that, 
even if there was a contract of loan, “it was made by 
Conklin as agent of the town with Conklin as agent of 
the bank. He, as agent of the bank, had full 
knowledge, therefore, of the fraud; and now the bank, 
ifthey ratify his contract and confirm his agency, 
must accept his knowledge and be bound by it, pre- 





cisely as if the loan had been made and the knowledge 
had by the board of directors.” The first ground 
thus set forth does not appear to have been adopted 
in any other case, but the second has very respectable 
authorities in its favor, among which may be cited 
Bank v. Dunbar, 118 III. 625, 9 N. E. Rep. 186; Farm- 
ers’ & Traders’ Bank v. Kimball Co. (S. D.), 47 N. W. 
Rep. 402; and, similar in principle, Bank v. Davis, 2 
Hill, 451; Holden v. Bank, 72 N. Y. 286; Webb v. 
Manufacturing Co., 11 S. C. 896. Onthe other hand, 
the principle Jas been distinctly repudiated by sev- 
eral courts of equal authority; and in the latest text- 
book it is laid down without qualification that an ex- 
ception to the general rule that notice to the agent is 
notice to the principal ‘arises in case of such conduct 
by the agent as raises a clear presumption that he 
would not communicate the fact in controversy, as 
where the agent acts for himself in his own interest, 
and adversely to that of the principal.”” 1 Am. & Eng. 
Law (2d Ed.), 1145, and cases there cited. In Bank v. 
Christopher, 40 N. J. Lew, 435, it was held, after a re- 
view of the cases, that a director offering a note of 
which he is the owner to the bank of which he is a di- 
rector, for discount, is to be regarded as a stranger, 
and the bank is not chargeable with the director’s 
knowledge of fraud, or want of consideration for the 
note. Andin De Kay v. Water Co., 38 N. J. Eq. 158, 
it was held that where the same person is an officer of 
two corporations, and he transfers securities issued 
by one to the other with knowledge that they are not 
valid except in the hands of an innocent holder for 
value, his knowledge is not to be attributed to the 
transferee; Van Fleet, V. C., saying: “I understand 
the law to be that, where an agent representing two 
principals concocts a scheme to defraud one of them 
for the benefit of the other, it will be presumed that 
he did« not disclose, to the principal he intended to 
cheat, the means by which he intended to effect his 
purpose.” In Innerarity v. Bank, 189 Mass. 382, 1 N. 
E. Rep. 282, the exception was held to be well estab- 
lished that notice to the agent would not be deemed 
notice to the principal where the communication of 
the facts would necessarily prevent the consummation 
of a fraudulent scheme which the agent was engaged 
in, and the distinction sometimes made upon the act- 
ual presence of the agent—as, e. g., a bank director— 
at the meeting where the transaction was concluded 
was said not to be of importance. The same view was 
followed in Allen v. Railroad Co., 150 Mass. 200, 22 N. 
E..Rep. 917, and Corcoran v. Cattle Co., 151 Mass. 74, 23 
N. E. Rep. 727. See, also, tothe same effect, Barnes 
v. Gaslight Co., 27 N. J. Eq. 38; Winchester v. Rail- 
road Co., 4 Md. 231; Bank v. Gifford, 47 Iowa, 575; 
Frenkel v. Hudson, 82 Ala. 158, 2 South. Rep. 758; 
Bank v. Harrison, 10 Fed. Rep. 2438, 252; Davis Im- 
proved Wrought Iron Wagon Wheel Co. v. Davis 
Wrought-Iron Wagon Co., 20 Fed. Rep. 699; Thom- 
son Houston Co. v. Capital Electric Co., 12 C. C. A. 
648, 65 Fed. Rep. 341. And in Platt vy. Axle Co., 41 
Conn. 255, it was held that the knowledge of the sec- 
retary of a prior assignment of stock standing in his 
wife’s name could not be imputed to the corpora- 
tion to defeat the corporation’s lien for subsequent 
advances to the wife upon the same stock, and the de- 
cision does not seem to have been thought in conflict 
with First Nat. Bank v. Town of New Milford, supra, 
as no comment or reference was made to that case. 
An instructive case is Atlantis Cotton Mills v. In- 
dian Orchard Mills, 147 Mass, 278, 17 N. E. Rep. 496. 
The same person was treasurer of two corporations, 
and fraudulently drew checks upon each in favor of 
the other when needed to balance his accounts and 
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make his cash appear correct on examination. There 
had been also bona fide loans from each to the other, 
made in the same way. The court held that the ac- 
count between them should be stated by charging 
each with the amount wrongfully transferred to it 
from the other, so that each should lose the exact 
amount taken from it by its treasurer acting in his 
capacity as such. This case was regarded by the 
learned referee in the court below as belonging to the 
class which imputes notice to the principal from 
knowledge of the agent, and the judgment could have 
been reached on that view. But the decision is put 
explicitly on the ground that ‘a party, even though 
innocent, cannot avail himself of an advantage ob- 
tained by the fraud of another, unless there is some 
consideration moving from himself;” referring to au- 
thorities as early as Lord Mansfield, and citing, among 
others, Loring v. Brodie, 134 Mass. 453, 468. It is to 
be noted that this case, though leading to a different 
judgment, was not regarded in the subsequent decis- 
ions in 139, 150, and 151, Mass., cited supra, as con- 
flicting with them, and that the principle of it would 
result in the same judgment, though for a different 
reason, as that in First Nat. Bank v. Town of New 
Milford, 36-Conn. 98, supra, and reconcile that case 
not only with the later case in the same court,—Platt 
v. Axle Co., 41 Conn. 255, supra,—but with the cases 
in the class we are now considering. And the same 
principle would sustain Bank v. Dunbar, 118 Ill. 625, 
9N.E. Rep. 186, supra, and probably other cases in 
the class imputing notice to the principal from know]l- 
edge by the agent. Weare of opinion that the sec- 
ond class of cases have not only the preponderance of 
authority, but of sounder reason. The rule that 
knowledge or notice on the part of the agent is to be 
treated as notice to the principal is founded on the 
duty of the agent to communicate all material infor- 
mation to his principal, and the presumption that he 
has done so. But legal presumptions ought to be 
logical inferences from the natural and usual conduct 
of men under the circumstances. But no agent who 
is acting in his own antagonistic interest, or who is 
about to commit a fraud by which his principal will 
be affected, does in fact inform the latter, and any 
conclusion drawn from a presumption that he has 
done so is contrary to all experience of human nature. 
If it be urged, as in some cases, that the principal, 
having put the agent in his place, should, as a matter 
of public policy, be held answerable for all the latter 
does, asound answer is suggested by the court in 
Allen vy. Railroad Co., 150 Mass. 200, 206, 22 N. E. Rep. 
917,—that an independent fraud committed by an 
agent on his own account is beyond the scope of his 
employment, and bears analogy to a tort willfully 
committed by a servant for his own purposes, and not 
as a means of performing the business intrusted to 
him by his master. 








PROOF OF THE CORPUS DELICTI IN 
POISONING CASES. 


By the corpus delicti is meant the existence 
of a criminal fact.1 And in a criminal case, 
two distinct propositions must be established : 
First, that an act has been committed from 
which legal responsibility arises ; and, second, 


1 People v. Palmer, 109 N. Y. 110. 


that a particular individual is responsible? 
It is not always possible, however, to so sep- 
arate the evidence as to make a certain part 
of it applicable to one or the other of these 
propositions. Take, for example, the crime 
of adultery. It needs hardly to be said that 
this crime must, in nearly all cases, be estab- 
lished by circumstantial evidence, and that 
generally those circumstances which show the 
commission of the offense will establish also 
the guilt of the parties accused.’ It is a rule 
which should be adhered to with the strictest 
tenacity that the corpus delicti must be proved, 
either by direct testimony, or by presumptive 
evidence, beyond a reasonable doubt.* The 
rule was designed as a shield for prisoners, 
and must never be used as asword. And it 
is well-settled that the corpus delicti of even 
the gravest offenses may be established by 
circumstantial evidence.® 

The corpus delicti in homicide is a com- 
pound fact made up of death as the result and 
the criminal agency of some person as the 
means.® And generally, since it is the basis 
of the latter inquiry, the fact of death must 
be first established.’ In cases of poisoning it 
is necessary to determine, first, the cause of 
death. It having been established that death 
resulted from the administration of poison, it 
is essential to conviction that, in the next 
place, it shall be established that the poison 
was administered by the prisoner. In proof 
of this latter fact, if the charge is denied, the 
possession of the deadly agent by the accused 
must be shown, and also that he had the op- 

2 Johnson vy. Com., 29 Gratt. 796; Willard v. State, 27 
Tex. Cr. App. 386. 

3 See Cooke v. Cooke, 152 Ill. 286. In illustration of 
the general proposition in the case of other crimes, seé 
State v. Folwell, 14 Kan. 105; People v. O’Neil, 109 XN. 
Y. 251. 

4State v. Keeler, 28 Iowa, 551; Pitts v. State, 4 
Miss. 472. 

5 See opinion of Earl, J.,in People v. Schryver, 2 
N. Y.1. See also State v. Hunter, 50 Kan. 302; State 
vy. Parsons, 39 W. Va. 464; Carlton v. People, 150 Il. 
181; Johnson vy. Com., 17 Cent. L. J. 428; Reg. ¥ 
Mockford, 11 Cox C. C. 16. For an elaboration of 
these general principles, see Will on Circumstantial 
evidence, 345 et seq. ; 

6 Ruloff v. People, 18 N. Y. 175; Thomas v. State, 67 
Ga. 460. 

7 U.S. v. Williams, 1 Cliff. 15. To require the dit 
covery of the body in all cases would be absurd, and 
would, manifestly, lead to injustice. ‘It would 
amount to a condonation of all murders committed on 
the high seas.” See U.S. v. Gilbert, 2 Sumn. 19. 8 
to the rule in New York, see People v. Palmer, 109 N. 
Y. 110. And in Texas, see Puryea v. State, 28 Tex 
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portunity to administer it. In the first place, 
then, the cause of death must be determined.*® 
As a general thing, symptoms and post- 
mortem appearances are inconclusive, since 
they may also indicate the presence of some 
disease. And it is, as a general thing, unsafe 
to convict on symptoms alone. This clearly 
appears from the fact that the symptoms of 
peritonitis and ulceration of the stomach 
much resemble the symptoms of irritant 
poisons, and that epilepsy, tetanus and heart 
disease produce much the same symptoms as 
those which appear after the administration 
of narcotic poisons. It was on the ground 
of the uncertainty of the opinions founded on 
appearances, and of the imperfection of med- 
ical science, that a pardon was granted after 
conviction in Smethurst’s Case. But it is 
plainly essential that symptoms and appear- 
ances should be shown to be not incompatible 
with the hypothesis of death from poison.! 
And the symptoms may be so characteristic 
of certain poisons as to preclude the possi- 
bility of referring the death to any other 
cause. For example, the presence of alcohol, 
chloroform and prussic acid is easily detected 
from the odor which is manifest on opening 
the body. Other poisons produce ulceration 
of the stomach; and from others still, an in- 
flamed and congested state of the brain and 
spinal cord results. And, as tothese poisons, 
it may be reasonably concluded, when, upon 
examination, none of the appropriate appear- 
ances or conditions are manifested, that they 
have not been the means by which death was 
produced. The celebrated Harris Case 
affords an excellent illustration of the above 
remarks. In this case, the testimony of the 
physicians who attended the deceased in her 
last illness was based on appearances upon 
and in the person which negatived the possi- 
bility of any other cause of death. One of 
the physicians testified that there was no am- 
biguity in the case, and that the pleasurable 
excitement, followed by coma, and then by 
entire nervous prostration, with other condi- 
tions, formed a group of symptoms which 
enabled him to say positively that the patient 
had had an overdose of morphine. On the 
autopsy there was revealed the congested ap- 
pearance of the brain, which is a post-mortem 

§ Polk y. State, 36 Ark. 117. 

*See People v. Millard, 538 Mich. 63; Joe v. State, 6 


Fla. 591. 
” Hatchett vy. Com., 76 Va. 1026. 





evidence of opium poisoning, and morphine 
was found in the stomach and membranes." 

It is a corroborative circumstance of great 
strength if several persons exhibit symptoms 
of having been poisoned after eating of the 
same food. In Rex v. Fanning four mem- 
bers of a family were taken ill after eating 
dumplings made by the prisoner, while those 
of the family, who had not eaten the dump- 
lings, were not affected.” It is also import- 
ant to notice, in such cases, whether the 
violence of the sickness has been in propor- 
tion to the quantity of the suspected food 
eaten. Much aid in establishing the corpus 
delicti may generally be expected from chem- 
istry, and if there is no evidence forthcoming 
as to chemical tests of the body or excreta, 
and no satisfactory explanation for the lack 
of such evidence, a doubt as to the reality of 
the charge is well-founded. Nevertheless, 
‘*chemical evidence should not be held in the 
highest esteem, nor be given the place of first 
importance in all cases.’’ In many cases, and 
especially in those where arsenic is supposed 
to have been the deadly agent for the reason 
that arsenic is a constituent of the most com- 
mon embalming fluids, the question of the 
post-mortem imbibition of poisons becomes 
one of great importance. Until within recent 
years, the possibility of the diffusion through 
the human body of poison injected after 
death, has received but slight consideration 
from medical authorities. The question 
came up prominently in the famous case of 
People v. Millard.* In that case the experts 
were asked in effect: ‘‘Granting that white 
arsenic suspended in water was injected into 
the mouth and rectum a few hours after 
death, would it diffuse through the body to 
such an extent that it would be found in the 
liver and kidneys?’’ Dr. Vaughan, a 
prominent toxicologist and an expert wit- 
ness for the defense, testified that ‘‘ if 
within twenty-four hours after the death of 
Mrs. Millard, arsenic to the amount of one- 
half a teaspoonful had been injected into the 
stomach and rectum, and the body buried, 
and examined 105 days afterwards, he would 
expect, from reading and experiments, to 
find arsenic in the liver from that injected.’’ 

11 People v. Harris, 136 N. Y. 423. 

12 And see Graves v. People, 18 Colo. 170; Bill v. 
Com., 88 Va. 365; Brown v. State, 88 Ga. 257. 

18 Medico-Legal Journal, March, 1888, 506. 

1453 Mich. 63. 
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And it is said to have been proved by subse- 
quent experiments, ‘‘beyond a doubt, that 
arsenic may diffuse through a dead body,”’’ 
and even that the finding of arsenic in the 
brain is no proof that it was administered 
during life.” 

The unreliability of chemical evidence is 
well illustrated by the recent Buchanan Case." 
An expert witness testified that he obtained 
results indicating the presence of morphine 
in the body of the dead woman, which had 
been buried forty-four days. But for the de- 
fense an expert witness of wide reputation 
testified that he had obtained similar results 
with an extract of pancreas. It was con- 
tended in People v. Stephens, in explanation 
of the presence of arsenic in the body, which 
had been in the grave for some time, that 
arsenic in the surrounding soil had been 
washed in by the percolation of rain water. 
There was no arsenic found, however, in the 
surrounding soil, nor in the nails of the coffin, 
and it has been demonstrated that arsenic 
becomes fixed in the soil, and cannot be ab- 
sorbed by a body even when it is present in 
the surrounding earth.” But neither chem- 
ical analysis nor an autopsy is necessary.® 
There can be no rule of universal application 
as to any exclusive medium of proof by which 
the guilt of the offender may be shown. 
Every case must depend on its own circum- 
stances, and to prove the corpus delicti in a 
case of poisoning, as in all other cases, the 
best evidence must be adduced of which the 
nature of the case admits. In Tawell’s Case, 
Mr. Baron Parke denied emphatically that 
there was any rule of law requiring that the 
mode of death should be established by posi- 
tive proof. Where one was said to have died 
from drinking of a poisonous mixture from a 
bottle given him by the accused, who repre- 
sented that it contained whisky, a conviction 
was had, though there was no post-mortem 
examination, and no analysis of the contents 
of the bottle.” And in Palmer’s Case it was 
said by Lord Campbell that circumstantial 
evidence was all that could be required to 
show that the deadly poison was administered 


15 See People v. Hall, 48 Mich. Also a record of 
experiments in the Journal of the American Medical 
Assn., Vol. I. p. 115. 

16 Tried in New York City, April, 1893. 

17 People v. Stephens, 4 Park. Cr. Rep. 396. 

18 Polk v. State, 36 Ark. 117. 

19 Hatchett v. Com., supra. 
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by the prisoner. Now, the fact that death 
was caused by the administration of poison 
having been satisfactorily established, the 
next thing necessary is to show that the poison 
was administered by the prisoner. The prob- 
ability that the poisonous matter was taken 
by the deceased with suicidal intent must be 
excluded.” Evidence that the deceased had 
been in the habit of taking the drug used as 
a medicine, or merely in the indulgence of an 
appetite, is admissible, but the habit must be 
shown to have continued down to a reasonable 
time before the death.” 

The fact that the accused had in his posses- 
sion poison of the same kind as that which 
produced death, and that he gave no explana- 
tion of such possession, may give rise toa 
strong inference of guilt. And, as in other 
cases where an attempt is made to explain an 
incriminating circumstance, if such explana- 
tion is shown to be false the effect on the 
case of the accused is disastrous. This was 
exemplified in the case of People v. Hartung, 
where Mary Hartung was charged with the 
murder of her husband. She explained, on 
purchasing arsenic a few days before her 
husband’s death, that she wanted it for use 
in the stuffing of birds, and this was shown 
to be false.” The importance of this element 
of possession is well shown in Com. v Rob- 
inson. In this case also the drug which pro- 
duced death was arsenic, and the prosecution 
not being able to establish clearly that the 
prisoner had had the drug in her possession, 
she went on the stand and testified that she 
had never seen the drug, and that she could 
not tell whether it was a powder or a liquid.” 
The fact that the accused had in his posses- 
sion poison of the kind which produced the 
death in question, having been made to ap- 
pear, it is obviously essential that he must be 
shown to have had an opportunity for ad- 
ministering it. In the case of Reg. v. Law- 
son the accused, who was the medical ad- 
viser of the deceased, had frequently sent 
medicine to the latter, and on the night of the 
latter’s death had visited him and a:iminis- 
tered some powders.% And of course the 


20 Hatchett v. Com., supra. 

21 Goersen v. Com., 106 Pa. St. 477. 

224 Park. Cr. Rep. 256. 

23 See Medico-Legal Journal, Dec., 1888, p. 303, where 
some interesting comments on this case will be found. 

24 Reported in the London Lancet, March, 1882, P. 


' 455. 
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opportunity to give the poisonous dose will 
be easily made out when the accused has been 
the attending physician of the deceased. In 
Stephen's Case it was shown that the prisoner, 
who was on trial for the murder of his wife, 
was frequently in the room .with her alone, 
and that he gave her food during her last ill- 
ness.” 

The cases cited illustrate not only the rules 
laid down heretofore, but also that in arriving 
at a conclusion as to the guilt of the prisoner, 
regard must be had to all the circumstances 
brought out in the evidence. The prisoner’s 
“necessities, his antipathies, or other motives, 
his reluctance to permit examination of the 
body, or its contents, or excreta, or of other 
suspected matter, his contrivances to pre- 
vent it, his attempts to tamper with the wit- 
nesses or the officers of justice, or with such 
suspected matter, or with any other article of 
rea! evidence, his falsehoods. subterfuges and 
evasions, these and many other circumstances 
constitute most material explanatory parts of 
the res geste, and afford relevant and 
frequently conclusive evidence, from which 
his guilt may be reasonably inferred.’’ The 
absence of apparent motive to commit the 
crime charged gives rise to a presumption in 
favor of innocence. But the absence of 
motive is a matter of no weight where, from 
all the proof in the case, the jury is satisfied 
of the guilt of the accused. Where the other 
evidence leaves the question of guilt in doubt, 
then the fact that the prisoner had no dis- 
coverable motive to commit the crime charged 
may have a deciding influence in his favor. 
But a word of caution is necessary on this 
point. 
cases there existed what would commonly be 
regarded as an adequate motive. Sometimes 
the most heinous crimes are committed on the 
slightest provocation. And so different are 
human characters, and so diverse the opera- 
tions of the human mind, that what would be 
an adequate motive for one for the commission 
of a certain crime, would not be for another. 
Strictly speaking, there can be no such thing 
as an adequate motive for the commission of 
acrime. But in nearly all criminal cases 
the question of motive becomes important, 
and any evidence offered by the prosecution 

% People v. Stephens, supra. And see remarks of 
Mr. Baron Rolfe in Reg. v. Graham (1845), and of 


Lord Cockburn in Reg. v. Madeline Smith, quoted in 
Will’s Circumstantial Evidence, 399 et seq. 


It must not be expected that in all. 








tending to prove a motive is relevant to the 
issue. Where aman was on trial for the 
murder of his wife by poison, it came out on 
the trial that though the two had been mar- 
ried for a number of years, for some time all 
marital relations were suspended; that they 
had frequent qurrrels, and that once the 
prisoner had abandoned his family. And it 
appeared that though they latterly lived to- 
gether, the husband accused his wife of un- 
chastity, and she declared her intention of 
leaving him. It seems that about this time, 
too, he had become enamoured of another 
woman, for whom he openly declared his 
attachment.” In the Graves Case it was 
alleged that the defendant expected to receive 
a large sum of money on the death of his vic- 
tim. In People v. Harris,” the defendant 
being on trial for the murder of his wife, to 
whom he had been united secretly, a witness 
testified that the defendant had told bim of 
his experiences in having illicit intercourse 
with women, and how he had been obliged to 
marry two in order to accomplish his desires. 
This bore on the question of motive for if his 
latter marriage were made public he might 
be prosecuted criminally for bigamy. Further- 
more, he was overheard by another witness to 
propose to a young woman, with whom his re- 
lations were improper, that she marry some 
old man with money and then ‘‘give him a 
pill’ and get rid of him. Now, on the trial 
of one accused of wife murder, the marriage 
relation affords a strong presumption of inno- 
cence. And anything which tends to over- 
throw this presumption, and to show the lack 
of affection between the parties, unpleasant- 
ness, and a desire to get rid of the ties, is 
competent. Said Justice Gray in this case: 
‘“‘The evidence of an illicit intercourse went 
to exhibit what were. the defendant’s feelings 
toward his wife, and bore upon his desire to 
get rid of the marriage relation. The further 
evidence in what he proposed to his mistress, 
that she could or should do, went to exhibit 
how strongly he desired the permanence of 
their relations, and to point out a way by 
which, in the future, they could secure that 
permanence with such advantages in their 


2% See Hunter v. State, 43 Ga. 283; State v. Gooch, 94 
N. Car. 987; McCue v. Com., 78 Pa. St. 185; State v. 
Miller, 9 Houst. 564." 

27 Bell v. Com., 88 Va. 365, 

28 People v. Graves, supra. 

29136 N. Y. 423. 
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surroundings as the possession of wealth 
would procure.’’ ARTHUR P. WILL. 
Chicago, Ill. 








WIFE’S INTEREST IN HOMESTEAD—CONSID- 
ERATION FOR MORTGAGE. 


CALIFORNIA FRUIT TRANSP. CO. v. ANDER- 
SON. 


United States Circuit Court, N. D. of California, March 16, 
1897. 


Under the California laws the wife has an interest 
in the homestead which requires a consideration for 
her agreement to convey or incumber it, and there- 
fore her mortgage of the homestead to secure an an- 
tecedent debt of the husband is not binding on her. 


Morrow, D. J.: Thisis a bill in equity to fore- 
close a mortgage executed by J. Z. Anderson, 
and joined in by his wife, Sallie E. Anderson. 
While it does not appear affirmatively in the bill 
that the premises incumbered include homestead 
property, still that fact was conceded and as- 
sumed on the argument upon the demurrer filed 
by the respondent Sallie E. Anderson to the bill. 
She alone has demurred, and urges the following 
grounds: 

“First. That said bill does not state facts suffi- 
cient to constitute a cause of action against said 
defendant. 

“Second. That it appears from said bill that 
the notes and indebtedness for which the alleged 
mortgage therein mentioned was given to secure 
were the notes and indebtedness of J. Z. Ander- 
son alone, and not in any way or to any extent 
the notes or indebtedness of this defendant; and 
it is not alleged, and it does not appear, that there 
was any consideration as to this defendant for the 
making or execution of said mortgage by her 
upon any of the interests owned or rights held by 
her in or to the property described in said mort- 
gage, or in or to any part thereof. 

“Third. That it appears from said bill that the 
said mortgage, as to this defendant, was made 
and executed by her without consideration, and 
hence cannot be enforced against her, or as 
against any interest in or right held by her in or 
to said property, or in any part thereof. 

“Fourth. That it appears from said bill that 
there is a misjoinder of defendants herein, in 
this: That this defendant is improperly joined as 
a defendant in this action, because it appears 
froin the allegations of said bill that no interest 
owned or right held by this defendant in or to 
any part of said lands can be sold or foreclosed in 
this action, because no mortgage was ever made 
or executed by her to said plaintiff and complain- 
ant upon any consideration.”’ 

The only question of law raised by the demurrer 
is whether the fact that Sallie E. Anderson exe- 
cuted the mortgage for the prior debts of her 
husband (she herself, so far as the bill discloses, 





having received no consideration) binds her. The 
mortgage upon the property in question wag 
given to secure the California Fruit Transporta! 
tion Company for the,pre-existing debts of Mr, 
Anderson. The allegations of the bill clearly 
show that the mortgage signed by Mrs. Anderson 
was for the prior debts of her husband, for the 
payment of which she is not shown to have been 
in any way legally bound. So far as she was 
concerned, therefore, her agreement that her in- 
terest in the property covered by the homestead 
declaration be incumbered for her husband’s 
prior debts was without consideration. 

In the case of Chaffee v. Browne, 109 Cal. 211, 
41 Pac. Rep. 1028, where a mortgage was given 
by the wife upon her separate property to secure 
her husband's antecedent debt, without any new 
consideration received either by the husband or 
the wife, or moving from the creditor, the mort- 
gage was held to be not obligatory. The court in 
that case said: 

‘Tt follows that, in the execution of this mort- 
gage, the defendant, Neotia Browne, undertook 
to assume and secure her husband's antecedent 
debt. ‘No new consideration was given at the 
time it was executed. The wife received nothing. 
The husband received nothing. The creditor 
parted with nothing. The instrument was there- 
fore no more than a collateral security given for 
an old debt of the husband’ (Bayler v. Com., 40 
Pa. St. 37), and was not obligatory in the absence 
of a new consideration. Civ. Code, §§ 2792, 2831, 
2844; Bohm v. Huffer, 2 Colo. App. 146, 29 Pac. 
Rep. 905.” 

It is contended on the part of the complainant 
that the authority just referred to is inapplicable 
to that of the case at bar, for the reason that that 
was a case which involved the separate property of 
the wife, while the case at bar concerns the home- 
stead property selected, so it is conceded, from 
the community property. But I am unable to 
distinguish the two cases, upon principle, so far 
as the wife’s interest in the property mortgaged 
and the want of consideration to pass that inter- 
est are concerned. 

Nor canI, in this connection. assent to the 
position taken by counsel for complainant that 
section 1242 of the Civil Code was intended sim- 
ply to prescribe certain formalities relating to the 
transfer or incumbrance of homestead property. 
That section provides: 

‘*The homestead of a married person cannot be 
conveyed or incumbered unless the instrument by 
which it is conveyed or incumbered is executed 
and acknowledged by both husband and wife.” 

It has been held repeatedly that the homestead 
can be conveyed or incumbered only in the man- 
ner prescribed by law. Lies v. DeDiablar, 12 
Cal. 327; Gee v. Moore, 14 Cal. 472; Guiod ¥. 
Guiod, Id. 506; McQuade v. Whaley, 31 Cal. 526; 
Flege v. Garvey, 47 Cal. 371; Houghton v. Lee, 
50 Cal. 101; Hershey v. Dennis, 53 Cal. 77; Gag- 
liardo v. Dumont, 54 Cal. 496; Gleason v. Spray, 
81 Cal. 217, 22 Pac. Rep. 551. This statute re- 
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lates not only to the form and manner in which 
the homestead is to be conveyed or incumbered, 
put, in my opinion, recognizes the interest which 
the wife has in it. Whatever the laws and decis- 
ions of other States may be, and in whatever 
light the joint interests of both spouses in the 
homestead property may be regarded, yet, 
under the law and decisions of this State, it 
is regarded as substantially a joint tenancy. 
Barber v. Babel, 36 Cal. 11. As was said by Mr. 
Justice Field (then chief justice of the supreme 
court of this State) referring to the act of 1860, 
“the act changes the estate of the parties into a 
joint tenancy.’’ Cohen v. Davis, 20 Cal. 195. 
See. also. Burkett v. Burkett, 78 Cal. 312, 20 Pac. 
Rep. 715; Gleason v. Spray, 81 Cal. 219, 22 Pac. 
Rep. 551; Campbell v. Babcock, 27 Wis. 512; 
Adams v. Beale, 19 Iowa, 67, 68. 

In the case of Trust Co. v. Kauffman, 108 Cal. 
920, 223, 41 Pac. Rep. 467, 468, the wife’s interest 
in the homestead is spoken of as an ‘‘estate,’’ and 
the court said: 

“A declaration of homestead properly executed 
and acknowledged by a married man, when filed 
for record, immediately inures to the benefit of 
his wife, whether she is ignorant thereof or is 
fully acquainted with the transaction; nor does 
the fact that she is insane deprive her of its ben- 
efits, or give to the husband any greater interest 
in the estate, or authorize him to incumber it, 
except in the mode prescribed by statute.” 

Her interest is such that she may sue alone to 
maintain her right or claim to the homestead 
property. Code Civ. Proc. § 370, subd. 1; Prey 
y. Stanley, 110 Cal. 423, 42 Pac. Rep. 908. In the 
event of the homestead having been selected from 
the community property, it vests, on the death of 
either spouse, in the survivor. Civ. Code, § 1265. 
The homestead can be abandoned only by a dec- 
laration of abandonment, or a grant thereof, ex- 
ecuted and acknowledged by the husband and 
wife. Id. § 1243. 

Under the laws of this State and the decisions 
construing such, I am of the opinion that the wife 
has an interest in the homestead, which requires 
a consideration for her agreement to convey or 
incumber it, and that, as the bill in this case does 
not show that she received any consideration for 
her interest in the homestead which was mort- 
gaged, the demurrer should be sustained; and it 
is so ordered. 


Note.—Conveyance of the Homestead.—The con- 
Veyances of the homestead to be discussed in this an- 
notation will have reference only to cases where, by 
statute or constitutional enactment, the rule of the 
common law has been so changed as to give the wife 
& vested interest of some kind in the homestead prop- 
erty or where she is required to join in the deed or 
other instrument conveying or incumbering same as a 
condition precedent to validity. Ina large number 
of the States these innovations upon the common law 
have been made, and the question of conveyance of 
the homestead may be regarded, therefore, as of gen- 
eral interest. In Iowa, where the wife, by law, has a 
Permanent, fixed, present interest in the homestead 





of her husband, and where the husband and wife, as 
to the homestead, are practically joint tenants, sub- 
ject to certain rights of heirs, the husband cannot 
alienate the homestead, even to the extent of his own 
interest, only, unless the wife concurs in signing the 
conveyauce. Adams v. Beale, 19 Iowa, 61, 67. Where 
the husband and wife convey the homestead in trust 
regularly to secure adebt of the husband, which is 
paid according to the tenor of the deed of trust, this 
will operate as an extinguishment of the trust, and 
the deel cannot be renewed nor revived by the hus- 
band alone agreeing that the mortgage may stand for 
other and subsequent indebtedness, without another 
execution of the instrument by the wife, or at least, 
not without her express sanction of the agreement. 
Spencer v. Fredendall, 15 Wis. 666. The homestead 
being conveyed by the husband and wife to secure a 
usurious loan of money, this defense may be pleaded 
by the wife to save her homestead rights, though by 
his acts or conduct he has estopped himself from set- 
ting up usury. Campbell v. Babcock, 27. Wis. 512. 
See, also, to like effect, Barber v. Babel, 36 Cal. 11. It 
is generally held where it is provided by statute that 
no conveyance of the homestead shall be valid unless 
the wife joins in the execution of the instrument con- 
veying the same and acknowledges it, that an aliena- 
tion of the homestead which does not come up to the 
literal requirements of the law will be absolutely 
void, not only as to the homestead rights of the wife, 
but as to all rights of every kind in the husband, as 
well. Hall v. Loomis, 63 Mich. 709,30 N. W. Rep. 
874; Coughlin v. Coughlin, 26 Kan. 116; Schermerhorn 
v. Mahafiie, 34 Kan. 108, 8 Pac. Rep. 199; Shattuck v. 
Lyons, 62 Ark. 338, 35 S. W. Rep. 436; Shattuck v. By- 
ford, 62 Ark. 431,35 S. W. Rep. 1107; Chambers v. 
Cox, 28 Kan. 393; Coles v. York, 28 Minn. 464, 10 N. 
W. Rep. 775; Bonorden v. Kriz, 18 Neb. 121, 12 N. W. 
Rep. 831; Aultman & Taylor Co. v. Jenkins, 19 Neb. 
209, 27 N."W. Rep. 117; Graves v. Baker, 68 Cal. 133, 8 
Pac. Rep. 691; Brimer v. Bateman, 66 Iowa, 488, 24 N. 
W. Rep. 9; Goodrich v. Brown (Iowa), 18 N. W. Rep. 
409; Powell v. Patison, 100 Cal. 236, 34 Pac. Rep. 676; 
Lessell v. Goodman (Iowa), 66 N. W. Rep. 917; Hor- 
bach v. Tyrell (Neb.), 67 N. W. Rep. 485; Havemeyer 
v. Dahn (Neb.),67N. W. Rep. 489; Gober v. Smith 
(Tex. Civ. App.), 36S. W. Rep. 910; Conway v. Elgin, 
88 Minn. 469, 88 N. W. Rep. 370; Myrick v. Bill, 5 Dak. 
167, 37 N. W. Rep. 369; Jenkins v. Simmons, 37 Kan. 
496, 15 Pac. Rep. 522; Thompson v. Sheppard, 85 Ala. 
611, 15 South. Rep. 334; Gleason v. Spray, 81 Cal. 220, 
22 Pac. Rep. 551; Moses v. McClain, 82 Ala. 270, 2 
South. Rep. 741. But in conveying the homestead by 
the husband and wife in conformity to the law, it is 
not at all necessary to make any reference or allusion 
in the instrument of the fact that the property con- 
veyed is a homestead. Weigeman v. Marsot, 13 Mo. 
App. 576. Ifthe husband executes a mortgage or 
other conveyance of his homestead which is not 
joined in by the wife as the law directs, this will be 
valid where the homestead character of the property 
is not impressed upon it until afterwards, though it 
become the homestead before the aetual foreclosure 
of the deed of trust. Heatherly v. Little (Tex. Civ. 
App.), 40 S. W. Rep. 445. When aconveyance ofa 
homestead is void because the wife fails to execute 
the deed as required, it will be made valid by a sub- 
sequent act of the legislature curing the defect, and 
such healing effect will relate back to the time of the 
execution of the instrument and validate the convey- 
ance from the beginning. Hil) v. Yarbrough, 62 Ark. 
820, 35 S. W. Rep. 433; British & American Mortgage 
Co. v. Winchell, 62 Ark. 160, 34S. W. Rep. 891. But 
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of course such legislation does not affect the inter- 
vening rights of purchasers in good faith before the 
passage of the curing act. This would be invading a 
vested right, a thing the legislature cannot do. Shat- 
tuck v. Byford, 62 Ark. 431, 35 S. W. Rep. 1107. When 
the law requires the wife to join inthe execution of 
the conveyance and acknowledge the same, the fact 
that she joins in its execution properly will give it no 
validity in the absence of the required acknowledg- 
ment. Both the execution and the acknowledgment 
in such cases are conditions precedent to regularity. 
Bank of Harrison v. Gibson, 60 Ark. 269, 30 S. W. Rep. 
89; Pipkin v. Williams, 57 Ark. 242, 21S. W. Rep. 433; 
Shattuck v. Byford, 62 Ark. 481, 35S. W. Rep. 1107; 
Smith v. Pearce, 85 Ala. 264, 4 South. Rep. 616. When 
it is provided that “no conveyance of the homestead 
is of any validity unlessthe husband and wife con- 
cur therein and sign the same,” a deed or other con- 
veyance of the homestead by the husband alone is of 
no force whatever. Alley v. Bay, 7 Iowa, 509; Yost v. 
Devault, 5 Iowa, 60; Williams v. Swetland, 10 [owa, 
51;. Larson v. Reynolds, 138 Iowa, 597; Revalk v. 
Kraemer, 8 Cal. 66. Where, for any reason, as by di- 
vorce or other circumstance, the husband ceases to 
be the head of the family, he no longer has the right 
to hold land as a homestead; and he may then convey 
any interest he may have in any land without his wife 
joining in the deed. Revalk v. Kraemer, 8 Cal. 66. 
Nor can the homestead be conveyed by separate deeds 
from the husband and wife any more than the right 
of dower can, ordinarily, be conveyed by the wife in 
the life-time of her husband except by joining in the 
deed with him and relinquishing the same in manner 
prescribed by law. The two being required to join in 
the conveyance, a conveyance separately, though by 
both does not come up to the requirements, and sim- 
ply amounts to nothing. Poole v. Gerard, 6 Cal. 71; 
Dorsey v. McFarland, 7 Cal. 342, 346; Howell v. 
McCrie, 36 Kan. 636, 14 Pac. Rep. 257; Larson v. 
Butts, 22 Neb. 370, 35 N. W. Rep. 190. 

Where the wife has a vested interest in the home- 
stead, or where the law requires the joint concurring 
act of both to effect a valid conveyance, the husband 
cannot subject himself to liability for specific per- 
formance to convey the homestead, as this would be 
permitting that done indirectly which is forbidden to 
be done directly. The law making the conveyance 
without the wife void, all dealing with the husband, 
as tothe homestead, are charged with notice of its 
provisions at their peril, and must govern themselves 
accordingly (Barnett v. Menderhall, 42 Iowa, 269), 
though it is held in Texas if the husband execute a 
bond to convey the homestead he will be liable for 
damages thereon upon failure to convey the whole 
fee. Brewer v. Wall, 23 Tex. 585. Ina later Texas 
case it is held where the vendee under an executory 
contract with the husband to convey, goes into pos- 
session of the premises with the knowledge of the 
wife and without objections from her, and makes 
valuable improvements, he will be entitled to recover 
from the husband the money spent in thus improving 
the property upon a failure on his part to execute a 
deed joined in by his wife conveying the homestead. 
Eberling v. Verien, 72 Tex. 339, 12 S. W. Rep. 205. 
This is more reasonable, as the wife has tacitly con- 
sented to the purchaser spending money on the land, 
and the husband in equity should reimburse him 
therefor. The better rule seems to be where it is 
expressly provided by law that a contract to convey a 
homestead is void unless joined in by the wife, there 
can be no action maintained on the purchase money 
notes or the agreement to convey, as, the same being 








void, will not support a contract requiring a consid- 
eration, as all contracts do. Thimes v. Stumpff, 33 
Kan. 58, 5 Pac. Rep. 481; Weitzner v. Thingstad, 55 
Minn, 244, 56 N. W. Rep. 817. Ifthe husband and 
wife join in the conveyance of part, only, of the home- 
stead, the wife’s homestead interest in that part of 
the land not embraced in such instrument will not be 
affected, though such part has been previously con- 
veyed by the husband alone. Bothell v. Sweet (N, 
H.), 6 Atl. Rep. 646. And where the conveyance in- 
cludes other lands than the homestead, it will be 
good as to all the lands other than the homestead, 
though the wife does not join therein as required by 
law. Weitzner v. Thingstad, 55 Minn. 244, 56 N. W, 
Rep. 817; Swift v. Dewey, 20 Neb. 107, 29 N. W. Rep, 
254. Though a person while single enters into a con- 
tract to borrow money to be secured by a future deed 
of trust on land not then his homestead, because he is 
not then the head of a family or married man, a deed 
executed in pursuance of the agreement, but not un- 
til after such person marries and impresses the land 
with the homestead character, is void. Tolmany, 
Leathers, 2 Fed. Rep. 658. Specific performance ofa 
contract to convey the homestead executed by both 
the husband and wife will not be enforced where the 
wife signs without consulting her husband, and her 
act in executing the agreement is induced by the mis- 
leading statements and representations of the agent 
of the grantee. Bird v. Logan, 35 Kan. 228, 10 Pae, 
Rep. 564. Upon the death of the wife, the husband 
may convey any interest in his homestead, though he 
could not do so in her lifetime without her joining in 
the conveyance. And this is true though the minor 
children have the right to occupy the homestead during 
infancy. Harmon v. Sommer, 10 Fed. Rep. 601; Hol 
brook v. Wightman, 81 Minn. 168,17 N. W. Rep. 280; 
Nebraska Loan & Trust Co. vy. Smassall, 88 Neb. 516, 57 
N. W. Rep. 167; Kiolbassa v. Raley (Tex. Civ. App.),% 
S. W. Rep. 253. Where the husband and wife prop- 
erly join in and acknowledge the execution ofa deed 
of trust or mortgage on the homestead, a conveyance 
of the land under the power contained in such in- 
strument or by virtue of a decree in equity foreclos 
ing the same, will pass the full title freed from aay 
homestead claim. Honaker vy. Cecil, 84 Ky. 202,15. 
W. Rep. 392. Ifa mortgage or deed on part of the 
homestead, only,'is properly executed and acknowl 
edged, but by mistake of all parties, all the land isnot 
embraced in the instrument, the same may still be re 
formed in equity, and, when so reformed so as to col 
form to the true intention of the parties, embraces & 
part of the homestead not originally named in the it 
strument, the mortgage will bind all the land meant 
to be conveyed, though the wife does not acknowl 
edge it as to the part omitted through mistake. 
Stephens v. Holman, 112 Cal. 345, 44 Pac. Rep. 670. If 
a deed of trust which waives and releases all rights 
under the exemption laws, where the homestead is 
part of the statutory exemptions, is duly executed 
and acknowledged, it will be sufficient to convey the 
homestead right. Head v. Auberry (Ky.), 383. W 
Rep. 862. If the homestead, at the time of the col 
veyance of same, be actually occupied by the parties, 
having been impressed with such character, a convey 
ance thereof will not be good unless the wife joins # 
required by law, though both husband and wife, # 
the time of the execution of the instrument declare 
that the property is not their homestead. Being the 
homestead and fixed as such, its character cannot be 
changed by a simple declaration of the parties. 
Building & Loan Assn. of Dakotah v. Guillemet (Te 
Civ. App.), 40S. W. Rep. 225. Of course the 
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must join in the contract to convey when she would 
be required to join in the conveyance itself. Larson 
y. Butts, 22 Neb. 370, 85 N. W. Rep. 190; Moses v. Me- 
Olain, 82 Ala. 370, 2 South. Rep. 741; Hall v. Loomis, 
63 Mich, 709, 30 N. W. Rep. 374; Domur v. Reden- 
bough, 61 Iowa, 269,16 N. W. Rep. 127; Cogwell v. 
Warrington, 66 Iowa, 666, 24 N. W. Rep. 266. The 
fact that the husband and wife may be living apart 
from each other, for any reason, will not obviate the 
necessity for ajoint conveyance. Larson vy. Butts, 22 
Neb. 370, 35 N. W. Rep. 190. A mortgage on the 
homestead being void at the time of its execution be- 
cause the wife did not properly join therein and ac- 
knowledge same does not become operative by rea- 
son of the fact that the husband afterwards sues for 
and obtains a divorce in the decree for which the land 
conveyed is allotted and set apart to the husband as 
part of his share of the property upon the adjustment 
by law as to the property rights of the parties. 
Powell v. Patison, 100 ,Cal.: 236, 84 Pac. Rep. 677. If 
the wife signs and regularly acknowledges a deed or 
mortgage to the homestead, the mere fact that her 
name does not appear in the body of the instrument 
will not affect its validity. Shelton v. Aultman & 
Taylor Co., 82 Ala. 315, 8 South. Rep. 232. The hus- 
band may convey the homestead to his wife by his 
deed poll, though the law requires the conveyance of 
the homestead to be by the joint deed of both the 
husband and wife. Milwaukee Mechanics Mutual 
Ins. Co. v. Ketterlin, 24 Ill. App. 188. It is hardly 
necessary to add that it is within the legitimate 
power of the legislature to enact laws making all con- 
yeyances and incumbrances of the homestead void 
unless the wife join in the execution and acknowl- 
edgment thereof. Bonorden v. Kriz, 18 Neb. 121, 12 
N. W. Rep. 8381. W. C. RoDGERs. 








JETSAM AND FLOTSAM. 


ACTION BY WIFE FOR ALIENATION OF HUSBAND’S 
AFFECTIONS. 

The Supreme Court of Minnesota has joined the 
ranks of those who hold that under the married 
Women’s acts, a wife may maintain an action against 
persons who wrongfully entice her husband from her 
and alienate his affections, and thereby cause a sep- 
aration between them. Lockwood v. Lockwood, 70 N. 
W. Rep. 784. 

It seems never to have been seriously doubted that 
a husband has a right of action, per quod consortium 
misit, against one who alienates the affections of his 
wife; anditis the general doctrine that a wife has 
also a right of action against any one who alienates 
the affections of her husband, though unable to avail 
herself of it under the common law, because of the 
legal fiction of the merger of her identity in that of 
her husband. But where the married women’s prop- 
erty acts are in force, this reason is removed, and the 
right of the wife to recover in such a case is commen- 
Surate with that of her husband, whether the statute 
confers upon her the express power of suing, or not. 
Waldron vy. Waldron, 45 Fed. Rep. 315, 1890; Williams 
Y. Williams, 20 Colo. 51, 1894; Foot vy. Card, 58 Conn. 
1, 1889; Bassett vy. Bassett, 20 Ill. App. 543; Haynes v. 
Nowlin, 129 Ind. 581, 1891, overruling Logan v. Logan, 
7 Ind. 558, 1881; Wolf v. Wolf, 130 Ind. 599, 1892; 
Holmes y. Holmes, 183 Ind. 386, 1892; Warren vy. 
Warren, 89 Mich. 123, 1891; Rice v. Rice (Mich.), 62 
N. W. Rep. 833, 1895; Clow v. Chapman, 125 Mo. 101, 
1894; Nichols v. Nichols (Mo.), 85 S. W. Rep. 577, 





1896; Hodgkinson v. Hodgkinson, 48 Neb. 269, 1895; 
Adams v. Seaver, 66 N. A. 142, 1889; Breiman v. 
Paasch,7 Abb. N. C. (N. Y.) 249, 1879; Baker v. 
Baker, 16 Abb. N. C. (N. Y.) 298, 1885; Warner v. 
Miller, 17 Abb. N. C. (N. Y.) 221, 1885; Churchill v. 
Lewis, 17 Abb. N. C. (N. Y.) 226, 1885; Jaynes v. 
Jaynes, 39 Hun (N. Y.), 40, 1886; Bennett v. Bennett, 
116 N. Y. 584, 1889, which finally overruled Van 
Arnam v. Ayers, 67 Barb. (N. Y.) 544, 1877; Eldredge 
v. Eldredge, 79 Hun (N. Y.), 511, 1894; Mainwarren 
v. Mason, 79 Hun (N. Y.), 592, 1894; Van Olinda v. 
Hall, 88 Hun (N. Y.), 452, 1895. Contra: Doe v. Roe, 
82 Me. 503, 1890; Duffies v. Duffies, 76 Wis. 374, 1890. 
Accordingly, she may maintain an action on this 
ground against the paramour of her husband (Foot 
v. Card, 58 Conn. 1, 1889); or against the husband’s 
parents (Mehrhoff v. Mehrhoff,26 Fed. Rep. 13, 1886; 
Williams v. Williams, 20 Colo. 51, 1894; Postlewaite v. 
Postlewaite, 1 Ind. App. 473, 1891; Railsback v. Rails- 
back, 12 Ind. App. 659, 1895; Price v. Price, 91 Iowa, 
693, 1894; Bailey v. Bailey [lowa], 63 N. W. Rep. 341, 
1895; Eldredge v. Eldredge, 79 Hun [N. Y.], 511, 1894; 
Westlake v. Westlake, 34 Ohio St. 621, 187s); or 
against any stranger, whose conduct has occasioned 
the alienation. Lynch v. Knight, 9 H. L. Cas. 577, 
1861. But when the suit is against a parent, some- 
thing more must be proved than mere advice to the 
husband to leave his wife, fora parent may, when 
acting in good faith, advise his son thus, without in- 
curring liability (Huling v. Huling, 32 Ill. App. 519, 
1889; Rice v. Rice [Mich.],62 N. W. Rep. 8838, 1895; 
Tucker v. Tucker [Miss.],19 South. Rep. 955, 1896; 
Pollock v. Pollock, 29. N. Y. Supp. 37, 1894; Young v. 
Young, 8 Wash. 81, 1894); and consequently the com- 
plainant in such a case must allege that the acts 
which produced the alienation were maliciously 
done. Reed v. Reed, 6 Ind. App. 317, 1892. 

A wife may maintain such an action, though she be 
still living with her husband (Foot v. Card, 58 Conn. 
1, 1889); or after divorce for the husband’s fault, if the 
alienation occurred before the divorce (Clow vy. 
Chapman, 125 Mo. 101, 1894); but if she leaves him of 
her own accord, before procuring a divorce, she can- 
not recover after it is procured. Buckel v. Suss, 21 
N. Y. Supp. 997, 1893, affirming 18 N. Y. Supp. 719. 
She may recover for mental anguish, mortification, 
and injured feelings, occasioned by the loss of her 
husband’s affections, without showing actual loss of 
support (Rice v. Rice [Mich.], 62 N. W. Rep. 833, 
1895), and may recover exemplary damages, under a 
statute (Laws Colo. 1889, p. 64), authorizing sucha 
recovery when the injury complained of is the result 
ofa “wanton and reckless disregard of the injured 
party’s rights and feelings.’? Williams v. Williams, 
20 Colo. 51, 1894. She cannot, however, bring an ac- 
tion of crim. con. against the paramour of her hus- 
band, even where the married women’s property acts 
are in force. Doe v. Roe, 82 Me. 503, 1890; Kroessin 
v. Keller, 60 Minn. 372, 1895.— American Law Register 
& Review. 








HUMORS OF THE LAW. 


“You wish to be relieved from jury duty, but you 
haven’t given a good reason,” said the judge. 

“Tt’s public spirit,” said the unwilling talesman, 
‘on the scure of economy. I have dyspepsia, judge, 
and I never agree with anybody. IfI go on this jury 
there’ll be a disagreement, and the county will have 
to go to the expense of a new trial.” 

“Excused,” said the judge. 
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Judge (to witness): Itseemsas if you were not 
telling the whole truth. 
Witness: Excuse me, judge,I am telling much 


more than the truth. 


It was when that eminent jurist, the late Judge 
Richard Clark, was presiding in the Atlanta circuit 
ofthe superior court. One ofthe most remarkable 
murder trials was in progress. The evidence was 
conflicting, and the judge was called upon to charge 
the jury on some decidedly new and interesting legal 
points. The judge was arapid talker. In this in- 
stance it was very important that every word he 
spoke should be correctly recorded, and he so cau- 
tioned the stenographer. 

Then Judge Clarke began. Ashe warmed up to 
his charge he was speaking at the rate of 250 words a 
minute. Once he glanced toward the stenographer. 
That worthy official seemed to be half sleeping over 
his work, and apparently writing very slowly. 

“Mr. , are you getting my words down cor- 
rectly?” asked the judge. 

At this the stenographer seemed to wake up. With 
little concern, he replied: 

“That’s all right, judge; fire away. I am about fif- 
teen words ahead of you now!”—Green Bag. 
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1. ACCIDENT INSURANCE — Death in Quarrel.—A bene- 
fit certificate insuring against “death by accident” 
does not cover a case where the assured was shot ina 
quarrel in which he was the aggressor, and violently 
attacked his adversary witha pistol, accompanying 
the act withthe exclamation that he must have re- 
venge, and warning his adversary to“put himself in 
shape.”—TALIAFERRO V. TRAVELERS’ PROTECTIVE 
ASSN. OF,AMERICA, U. S.C. C. of App., Eighth Circuit, 
80 Fed. Rep. 368. 

2. ACTIONS—Misjoinder.—A count in trover and con- 
version is improperly joined with the common counts 
in assumpsit.—BULL V. MATHEWS, R.I., 37 Atl. Rep. 536. 

3. ADMINISTRATION — Sale of Decedent’s Land.—The 
burden is upon the purchaser of land ata sale by an 
independent executor, without an express power to 











sell conferred by the will, to prove the existence of 
such indebtedness at the time of sale as would an. 
thorize a probate courtto order a sale were the ad. 
ministration pending.—FREEMAN V. TINSLEY, Tex., 4 
S. W. Rep. 885. 


4. ADMIRALTY — Liens under State Statute.—A lien 
under a State statute for repairs or supplies furnished 
in the home port is aright of property inthe vessel, 
and a maritime lien, to secure the performance ofa 
maritime contract. It is therefore enforceable by 
process in rem exclusively in the federal district 
courts, and the State courts are without jurisdiction, 
—THE GLIDE, U. 8.8. C.,178. C. Rep. 930. 


5 APPEAL—Nonjoinder.—A general creditor of an in. 
solvent, for whom a receiver was appointed, may ap- 
peal from an order of distribution giving priority to 
the claims of other creditors.—HALPERN V. CLARENDON 
HARDWOOD LUMBER CO., Ark., 40S. W. Rep. 784. 

6. ARBITRATION — Vacancy.—Where a submission to 
arbitration makes no provision for filling vacancies, 
the occurrence of a vacancy revokes the submission, 
and it fails; the court having no power to compel the 
selection of other arbitrators.—WOLF Vv. AUGUSTINE 
Penn., 37 Atl. Rep. 574. 

7. ASSIGNMENTS FOR BENEFIT OF CREDITORS — At- 
tacking Claims.—It is not necessary that a creditor 
have judgment before the debtor makes an assignment 
for creditors, that he may attack for fraud judgments 
obtained by creditors before the assignment.—IN RE 
HOGAN’s ESTATE, Penn., 37 Atl. Rep. 548. 

8. ASSIGNMENTS FOR CREDITORS — Preferences.—Ab- 
solute conveyances of real estate, and a mortgage of 
chattels without provision therein for return of sur- 
plus to the mortgagor, by an insolvent debtor, the 
same being all his property except his homestead, to 
part of his creditors, do not constitute an assignment 
for creditors with a preference.—MCMORRAN Vv. MOORE, 
Mich., 71 N. W. Rep. 505. 

9. ATTACHMENT OF CORPORATE SHARES.—Sand. & H. 
Dig. § 336, div. 3, relating to the attachment shares of 
stock in acorporation, provides that a copy of the 
order be delivered with a notice specifying the prop- 
erty attached to an officer thereof, and that the person 
or corporation be summoned to answer as a garnishee 
inthe action. Section 337 makes it the duty of every 
officer to whom the sheriff shall apply to furnish him 
with acertificate of the number of shares of the dej 
fendant in the stock: Held, that a notice delivered by 
the sheriff tothe secretary of a corporation after the 
order of attachment had been returned and filed with 
the clerk was a delivery after his power to act under 
such order of attachment had ceased to exist, making 
the seizure of shares inthe corporation, under such 
attachment, void.—_DEUTSCHMAN V. BYRNE, Ark., 48. 
W. Rep. 780. 

10. ATTORNEYS — Champerty.—An agreement by an 
attorney at law to undertake the conduct of a litiga- 
tion on his own account, to pay the costs and expenses 
thereof, and to receive as his compensation a portion 
of the proceeds of the thing recovered, is champertous 
and void.—PECK v. HEURICH, U. 8.8. C.,17 8.0. Rep. 
927. 

11. BASTARDY—Amendment of Complaint.—Bastardy 
proceedings are so far civil in their character that they 
come within the general statute of amendments.—PE0O- 
PLE V. COLE, Mich., 71 N. W. Rep. 455. 

12. BENEVOLENT ASSOCIATIONS — Seceding Section.— 
The Supreme Lodge Knights of Pythias, a corporation 
and the governing body of the Knights of Pythias, a0 
unincorporated association existing long before thé 
incorporation of such governing body, had not, by vit 
tue of its incorporation, any greater right to the eX 
clusive use of the name ‘‘Knights of Pythias” than the 
association, as against other associations.—SUPREMB 
LODGE KNIGHTS OF PYTHIAS Vv. IMPROVED ORDER 
KNIGHTS OF PYTHIAS, Mich., 71 N. W. Rep. 470. 

13. BILLS AND NOTES — Action.—Where the petition 
in an action on anote alleges the execution of the 
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note, and all the other essentials, except the promise 
to pay, itis sufficient to support a judgment by de- 
fault.-MATTHEWS V. BOYKIN, Tex., 408. W. Rep. 845. 

14, BILLS AND NOTES — Action on Note.—When fraud 
in the inception of a negotiable instrument is proved, 
the burden is shifted to the indorsee to prove that he 
isa purchaser for value, before maturity, without no- 
tice, and in good faith: Held, under the facts of this 
case, that such indorsee had not sustained such bur- 
den, but that the trial court was justified in finding 
that he was not a purchaser in good ftaith._KNOWLTON 
y. SCHULTZ, N. Dak., 71 N. W. Rep. 550. 


15. BOUNDARIES — Adverse Possession.—Where the 
monuments established by the government surveyors 
cannot be fo.nd, and there is a controversy as to the 
location of a corner, then courses, distances, and area 
as given by the field notes of the United States survey 
will control in ascertaining the corners.—CARTER V. 
HORNBACK, Mo., 40S. W. Rep. 893. 


16. CARRIERS — Interstate Commerce Law.—A State 
railroad corporation, when it voluntarily engages in 
interstate commerce, by making an arrangement for a 
continuous carriage of goods, becomes subject, so far 
as such traffic is concerned, to the provisions of the in- 
terstate commerce law.—INTERSTATE COMMERCE COM- 
MISSION V. DETROIT, G. H. & M. Ry, Co., U. S..8.C.,17 
8. 0. Rep. 986. 


17. CARRIERS OF GOODS — Connecting Lines.—Where 
goods are shipped over connecting lines of railroad, 
and the contract with the initial carrier provides that 
the liability of the railroad companies as common Car- 
riers shall terminate on the arrival of the goods at the 
station of delivery, and that afterwards they shall be 
liable as warehousemen only, such contract inures to 
the benefit of the connecting carrier.—KaNsas CITY, 
ETc., Ry. CO. Vv. SHARP, Ark., 40S. W. Rep. 781. 

18. CARRIERS OF GOODS—Connecting Lines—Limiting 
Liability —Const. Neb. art. 11, § 4, declaring that “the 
liability of railroad corporations as common carriers 
shall never be limited,” Goes not affect a contract lim- 
iting the receiving carrier’s liability to loss occurring 
on itsown lines.—MILLER GRAIN & ELEVATOR CO. V. 
Union Pac. Ry. Co., Mo., 40S. W. Rep. 894. 

19. CARRIERS OF GOoDS — Live Stock.—A railroad 
company is not bound to water and feed cattle on a 
train that isdelayed, where the shipper has contracted 
tofeed and water at his own expense, and where his 
employees, given free transportation for the purpose 
ofcaring forthe cattle, remain onthe train, and are 
by therailroad company given an opportunity to feed 
and water.—TExAs & P. Ry. Co. Vv. ARNOLD, Tex., 40 
8. W. Rep. 829. 

20. CARRIERS OF GOODS — Loss of Connecting Line.— 
The carrier receiving cattle for shipment under a con- 
tract limiting its liability to damage occurring on its 
own line is nevertheless liable for the negligence of a 
connecting line, if an actual state ef partnership exists 
between the two roads.—GALVESTON, ETC., Ry. Co. Vv. 
Houston, Tex., 40S. W. Rep. 842. 

21. CARRIERS OF PASSENGERS—Violation of Regula- 
tions.—A carrier of passengers is entitled to insist that 
passengers shall remain in such places as are pro- 
vided forthem, and comply with reasonable regula- 
tions for their safety and comfort, and if a passenger 
of mature age leaves the place provided for him, and, 
without occasion for so doing, or to gratify his curios- 
ity, goes to a place of greater danger, he assumes any 
increased risk of injury incurred by so doing.—CHI- 
CaGO, St. P., & M. Ry. Co. v. MYERS, U. 8. C. C. of App., 
Eighth Circuit, 80 Fed. Rep. 361. 

22. CHATTEL MORTGAGE — Proof of Execution—Evi- 
dence.—The execution of a chattel mortgage being put 
in issue, plaintiff, to prove the same, testified himself 
to the execution thereof by the mortgagor; but he did 
not callthe subscribing witnesses, or prove that they 
were dead or resided out of the State, or that any ef- 
fort had been made to secure their testimony: Held, 
under the common-law rule relating to proof of instru- 





ments to which they are subscribing witnesses, and 
our statutes applicable to such a case, the plaintiff has 
failed to prove the execution of the chattel mortgage 
by the best evidence, and that, therefore, it was error 
to receive it in evidence over defendant’s objection.— 
BRYNJOLFSON V. NORTHWESTERN ELEVATOR CO., N. 
Dak., 71 N. W. Rep. 555. 

23. CHATTEL MORTGAGE—Validity.—A chattel mort- 
gage given for past-due indebtedness was not good 
against a claim of fraud by a vendor of the mortgagor 
asto the goods then on hand, and included in the 
mortgage.—VINCENT V. HANSEN, Mich., 71 N. W. Rep. 
488. 

24. CONTRACT — Construction — Title to Crops. — 
Whether an agreement constitutes a lease or a mere 
hiring of the person who is to work the land as a serv- 
ant of the owner thereof, it is lawful for the parties to 
contract with reference to the title to the produce of 
the land, and such contract will be enforced according 
to its terms.—ANGELL V. EGGER, N. Dak., 71 N. W. 
Rep. 547. 

25. CONTRACTS — Validity. — Indemnity Bond to Gar- 
nishee. — A garnishee in attachment, who was a 
trustee of defendants, after disclosure, but be- 
fore judgment in the main case paid plaintiffs 
the sum claimed by them, and took a bond in- 
demnifying him against loss: Held, that the 
bond was not void as against public policy on the 
ground that such payment was in violation of the stat- 
ute, the mandate of the court, or the garnishee’s duty 
as trustee.—KLOCK V. PACK, Mich., 71N. W. Rep. 461. 

26. CORPORATION—Assumption of Debt.—An agree- 
ment, when a partnership is converted into a corpora- 
tion with the same members, among those making the 
change, that the corporation shall take all the assets 
and assume all the liabilities of the partnership, fol- 
lowed by its taking the assets, and placing on its books 
as liabilities all the debts of the firm, makes such debts 
its obligations, though the records kept by the direct- 
ors and stockholders show only the purchase of part 
ofthe assets in payment of the stock; so that, on the 
corporation becoming insolvent, it may prefer one of 
such debts, though it has always remained in the form 
of the partnership’s note to one of its members.—SHU- 
FELDT V. SMITH, Mo., 408. W. Rep. 887. 

27. CORPORATIONS — Purchase of Property — Ultra 
Vires.—A preliminary order will not be granted to re- 
strain a corporation, organized for mining and reduc- 
ing ores owned by it within the State, from entering 
into a contract for the purchase of similar mines lying 
outside the State, since the purchase may be made and 
the contract carried out, and the corporation still be 
at liberty to discontinue the operation of work out- 
side the State, if it be a breach of the original contract 
between the stockholders.—MEREDITH V. NEW JERSEY 
Zinc & IRON Co., N. J., 37 Atl. Rep. 539. 

28. CORPORATIONS—Taxation—Assessment.—Where a 
business corporation returned to the assessors an ac- 
count of its ratable personalty, and the valuation 
thereof on the assessment roll does not exceed that so 
returned, such corporation is estopped to urge that the 
assessment roll is void, because it does not show that 
the assessment was limited to the kinds of personalty 
specified in Pub. St.’ch. 42, §11—MOwry v. SLATERS- 
VILLE MILLS, R. I., 87 Atl. Rep. 538. 

29. CRIMINAL Law—Homicide—Assault.—Where de- 
fendant voluntarily entered into a fight with prosecu- 
tor for the purpose of settling their difficulties, and 
fought willingly, it was proper,on a trial for assault 
with intent to murder, to instruct as to mutual com- 
bat, regardless of who began the assault.—WALTERS V. 
STATE, Tex., 408. W. Rep. 794. 

30. CRIMINAL Law—Homicide — Self-defense. — One 
cannot avail himself of the plea of self-defense if he 
commenced the difficulty with{intention to kill, or in- 
flict great bodily harm upon, deceased, and thus made 
necessary the danger to himself, unless he abandoned 
such intention and difficulty before he shot deceased. 
—LOGSDON V. COMMONWEALTH, Ky., 40S. W. Rep. 775. 
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31. CRIMINAL LAW—New Trial.—New trial on motion 
stating that, “since the trial, defendant has become 
aware of the existence of new and material testimony, 
which, if enabled to produce, will establish defend- 
ant’s innocence,” is properly denied; there being no 
proof of the matter stated, and no affidavits of defend- 
ant or any supposed absent witness, and the absence 
of such witness not being accounted for.—STATE V. 
MOsEs, Mo., 40 S. W. Rep. 883. 

62. CRIMINAL LAW—‘‘Quotient”’ Verdict.—A new trial 
must be granted because the verdict was determined 
by lot (Code Cr. Proc. 1895, art. 817, subd. 3), where the 
jury arcreed to divide by 12 the sum of the number of 
years of imprisonment suggested by each juror, and 
adopt the quotient as their verdict.—WHITE V. STATE, 
Tex., 408. W. Rep. 789. 

33. CRIMINAL LAW—Receiving Stolen Property.—One 
who receives stolen property in one county, and car- 
ries it into another county, cannot be convicted in the 
latter, under @ode Cr. Proc. 1895, art. 237, providing 
that the offense of receiving stolen property may be 
prosecuted in the county where the theft was com- 
mitted, or in any other county through or into which 
the property may have been carried by the thief, or in 
the county where it was received by the offender.— 
THURMAN V. STATE, Tex., 40 8S. W. Rep. 795. 

34. CRIMINAL LAW—Right to Public Trial.—Local Acts 
1893, No. 408, § 18, providing that, when evidence of pe- 
culiarly immoral acts will probably be given ona trial, 
the judge may in his discretion, require all persons ex- 
cept those necessarily in attendance to retire from the 
court room during the trial, violates Const. art. 6, § 28, 
giving to an accused the right toa public trial.—PEO- 
PLE v. YEAGER, Mich., 71 N. W. Rep. 491. 

25. CRIMINAL LAw—Use of Dangerous Weapon—Sim- 
ple Assault — Conviction.—Under Pen. Code 1895, art. 
592, subd. 3, providing that “the use of a dangerous 
weapon, or the semblance thereof, in any angry or 
threatening manner, with intent to alarm another and 
under circumstances calculated to effect that object, 
comes within the meaning of an assault,” such use of a 
loaded gun, which is incapable of being fired, because 
of a broken firing pin, isasimple assault,and not an 
aggravated assault, under article 601, as with a deadly 
weapon.—PEARCE V. STATE, Tex., 40S. W. Rep. 806. 

36. CRIMINAL PRACTICE—Grand Juries—Presence of 
Other Parties.—No person, other than a witness under 
going examination and the government attorney, can 
be present at the sessions of a grand jury; and an in- 
dictment should be quashed where an expert witness 
remained in the jury room while another witness was 
being examined, and put questions to him.—UNITED 
STATES V. EDGERTON, U.S. D. C., D. (Mont.), 80 Fed. 
Rep. 374. 

37. DAMAGES—Reversal.—In an action for damages, 
where plaintiff, who alone testified, fixed his damages 
beyond his allegation in the petition, a charge author- 
izing the jury to “find for plaintiff such damages as the 
A. evidence before you may entitle him to” is erroneous. 
a —MARTIN-BROWN CO. V. POOL, Tex., 408. W. Rep. 820. 

38. DEATH BY WRONGFUL ACT—Abatement. — Act 
April 15, 1851, § 18, declaring that no action to recover 
damages for injuries to the person shall abate by rea- 
son of the death of the plaintiff, but the personal rep- 
resentative of the deceased may prosecute the suit to 
final judgment, has never been repealed or modified, 
and the administrator may continue the suit, though 
plaintiff’s death resulted from the injury sued for.— 
MAHER V. PHILADELPHIA TRACTION Co., Penn., 37 Atl. 
Rep. 571. 

89. DEATH BY WRONGFUL ACT—Non-resident Alien.—A 
non-resident alien is not entitled to the benefit of Act 
April 26, 1855 (P. L. 309), giving right of action to mem- 
bers of the family of one whose death is caused by 
wrongful act.—DENI V. PENNSYLVANIA R. CO., Penn., 
87 Atl. Rep. 559. 

40. DIivoORCE—Decree.—How. Ann. St. § 6229, author- 
izes a “divorce from bed and board forever or for a 
limited time,” on grounds specified. Section 6230 pro- 











































































vides that a divorce from the bond of matrimony may 
be decreed for either of the causes mentioned in the 
preceding section, whenever, in the opinion of the 
court, it will} be proper to do so: Held, that the 
court may enter a decree a vinculo though complainant, 
through her solicitor, asks for a decree of separation 
only, especially wheresuch decree accords with the 
prayer of the bill.—SULLIVAN V. SULLIVAN, Mich., 71 N, 
W. Rep. 487. 

41. EJECTMENT.—Evidence that plaintiff in ejectment 
had deposited his deed with a certain person three 
years before the trial, and that the latter had maae 
several unsuccessful attempts to find it, was prima 
facie sufficient to warrant the introduction of the ree, 
ord of the deed.—HaLL v. GALLEMORE, Mo.,40 8. W, 
Rep. 891. 


42. ESTOPPEL—Purchaser of Mortgage Note.—Where 
plaintiff, atthe time he took the assignment of the 
mortgage made by acorporation, was aware that it 
was given to secure a loan made for the purchase of 
the stock of another corporation, he is estopped to 
claim that the mortgage was void, because given in an 
ultra vires transaction. — WOODCOCK vV. FIRST NAT. 
BANK OF NILES, Mich., 71 N. W. Rep. 477. 


43, EVIDENCE—Fire Set by Locomotives.—Where an 
inspector of engines on defendant railway testifies 
positively as to the condition of an engine on a certain 
day, defendant is not prejudiced by the exclusion of 
entries made by witness of the facts he has already 
testified to.—TYLER V. CHICAGO & N. W. Ry. Co., Iowa, 
71 N. W. Rep. 536. 


44. EVIDENCE—Stock of Goods—Market Value.—The 
market value of astock of goods is what it can be 
promptly sold for in bulk orin convenient lots, and 
hence cannot be determined from mere evidence of 
what the stock can be sold for at retail.—NEEDHAM 
PIANO & ORGAN CO. Vv. HOLLINGSWORTH, Tex., 408. W. 
Rep. 787. 

45. EXECUTION.—The clerk of the court issued an ex- 
ecution on its judgment reciting that plaintiff in parti- 
tion had ‘‘recovered a judgment aguinst the unknown 
heirs” for the costs named in the execution, and the 
portion of the lands allotted to the unknown heirs was 
sold under this execution: Held, that the judgment in 
partition did not support such execution, and the sale 
thereunder was void.—WEAR V. GILLON, Tex., 408. W. 
Rep. 817. 

46. EXECUTION — Exemptions—Validity of Statute.— 
Laws 1885, Act 14, § 1, exempting only certain enu- 
merated property, not exceeding $500 in value, where 
the execution was issued on a judgment for labor, 
other than professional services, is unconstitutional, 
as special legislation.—BURROWS V. BROOKS, Mich., 71 
N. W. Rep. 460. 

47. FEDERAL CouRTS—Equity — State Statute.—A sult 
brought in a State court, under a State statute, to quiet 
title against one in possession, is an equitable sult, 
which cannot, after removal to a federal court, be 
prosecuted therein, because there is an adequate 
remedy atlaw. The federal court will not, howevél, 
dismiss the suit, but will remand it to the State court. 
—GOMBERT V. LYON, U.S. C. ©., D. (Neb.), 80 Fed. Rep. 
305. 

48. FEDERAL Courts — Jurisdiction — Federal Ques 
tion. — Jurisdiction of an action to enjoin the taxation 
of a bridge by the local authorities as a toll bridge, It 
being taxed by the State as a part of complainant's rall- 
road, is not conferred on a federal court, on the ground 
that a federal question is involved, by an allegation 
that the bridge was built under authority of an actot 
congress, where the right of the State to tax the 
bridge is conceded, the controversy being as to the 
method of taxation under the State laws.—ST. JOSEPE 
& G.I. R. OO. Vv. STEELE, U.S. S. C., 178. 0. Rep. %: 

49. FRAUDULENT CONVEYANCES — Mortgages. — The 
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ing, and given on the same day, does not make them 
one transaction, so that the fraudulency of one as to 
ereditors vitiates the other. — Kock v. BOSTWICK, 
Mich., 71 N. W. Rep. 473. 

50, FRAUDULENT CONVEYANCES—Mortgages.—A mort- 
gage acknowledged in June and recorded in Septem- 
ber, with a consideration named of $5,000, was given to 
secure future advances and indorsements. The mort- 
gagee paid nothing of value when the mortgage was 
executed, but indorsed the mortgagors’ note for $1,000, 
which she subsequently paid: Held, that the mort- 
gage was not fraudulent as against creditors, and that 
the mortgagee had alien to the extent of $1,000 on the 
property ofthe mortgagors in the hands of their as- 
signee, who was elected in October. — IN RE JOHNSON, 
R.1., 37 Atl. Rep. 531. 

51. GARNISHMENT. —In garnishment the principal 
debtor can show that the garnishee was indebted to 
him for hay sold to the garnishee, which hay was 
mortgaged to a third party, and the sale was made 
with the agreement that the money should be paid to 
the mortgagee. — MCDOUGAL Vv. LAMB, Mich., 71 N. W. 
Rep. 458. 

52. GARNISHMENT — Fraudulent Conveyance.—Where 
anewspaper company against which plaintiff had re- 
covered judgment for libel sold all its property to an- 
other company, which plaintiff thereafter garnished 
onthe theory that the sale was fraudulent, evidence 
that plaintiff had demanded a retraction before bring- 
ing his libel suit, and that no retraction was made, 
was improperly admitted in the garnishment proceed- 
ing, since any inference of malice on the part of the 
judgment creditor to be drawn therefrom would go no 
further toward showing that it disposed of its prop- 
erty with intent to prevent collection of the judgment 
than would the judgment itself. — LONG v. EVENING 
News Assn., Mich., 71 N. W. Rep. 492. 


53. HUSBAND AND WIFE—Alienating Wife’s Affections. 
-In an action by a husband against his wife’s parents 
for alienating the affections of his wife, where plaint- 
iffintroduced statements made by his wife, testimony 
ofthe wife, on behalf of the defendants, was admis- 
sible to show the state of her mind towards her hus- 
band. — MCKENZIE V. LAUTENSCHLAGER, Mich., 71 N. 
W. Rep. 489. 


54. INJUNCTION — Past Injuries. — No cause of action 
for an injunction is stated bya bill alleging that de- 
fendants combined to induce certain publishers to re- 
fuse to publish complainant’s advertisements, and to 
that end threatened to withdraw their advertisements 
if complainant’s were accepted, and made malicious 
statements to such publishers, there being no aver- 
ment of threatened future wrongful acts, and the con- 
Sequences of past acts not being preventable by in- 
junction.—MANUFACTURERS’ OUTLET CO. v. LONGLEY, 
RB. 1.,37 Atl. Rep. 535. 

55. INSOLVENCY — Preferential Transfers.—The mere 
fact that a mortgage was taken in the name ofa third 
person, and stood on record in his name during the 60 
days in which creditors of the mortgagor might apply 
in insolvency to vacate the mortgage as a preferential 
transfer, does not render it fraudulent as to creditors, 
it being taken for a valid debt.—COaTEs Vv. WILSON, R. 
L., 37 Atl. Rep. 537. 

56. INSURANCE — Application — Title of Insured. — 
Plaintiff stated to an insurance agent that he held title 
to the property on contract. It appeared that the con- 
tract ran to himself and wife jointly: Held, that he 
did not misrepresent his interest. — MIOTKE Vv. MIL- 
— MECHANICS’ INS. CO., Mich., 71 N. W. Rep. 


57, INSURANCE — Change of Interest.—When a policy 
was issued, mechanics’ liens had been filed. Befere 
the loss,the liens were reduced to judgment, and an 
execution had issued, and the property was sold, and 
4 Certificate issued to the judgment creditor. The 
period of redemption had not expired at the time of 
the fire: Held not to constitute a change of the inter- 


est of the assured, within the condition of the policy 
previding for forfeiture in such event. — GREENLEE V. 
NORTH BRITISH & MERCANTILE Ins. OO., Iowa, 71 N. W. 
Rep. 534. 


58. INSURANCE — Conditions — Waiver. — An insurer 
who, before suit brought, disclaimed all liability solely 
on the ground that the policy was canceled at the time 
ofthe loss, will be estopped to claim that the loss 
should be adjusted by arbitration under the provisions 
of the policy, or that he is not liable by reason of there 
being an incumbrance on the property, or that the 
premises did not belong to plaintiff. —- DOUVILLE Vv. 
FARMERS’ MoT. FIRE Ins. CO. OF SAGINAW COUNTY, 
Mich., 71N. W. Rep. 517. 


59. INSURANCE—Proofs of Loss.—Where, after a loss, 
the insured, acting under the suggestions of the agent 
of the insurance company, prepares the proofs of loss, 
which the agent receives and states are correct, it is a 
waiver of any imperfections therein. — MERCHANTS’ 
Ins. CO. OF NEW ORLEANS V. REICHMAN, Tex., 40S. W. 
Rep. 831. 

60. INTOXICATING LIQUOR — Illegal Sale. — Whoever 
aids or assists in keeping a place for the sale of intox- 
icating liquors in violation of the statute, whether as 
owner or clerk, is a principal. — BARNES V. PEOPLE, 
Mich., 71 N. W. Rep. 504. 

61. INTOXICATING LIQUORS—LoCcal Option — Constitu- 
tional Law.—Under Const. art. 16, § 20, requiring the 
legislature to enact a law whereby the voters may de- 
termine whether sales of intoxicating liquors shall be 
**prohibited” within the prescribed limits, the legisla- 
ture may provide for a vote to determine whether 
sales shall be prohibited except for sacramental and 
medicinal purposes, instead of absolutely. — BOWMAN 
Vv. STATE, Tex., 408. W. Rep. 796. 

62. LANDLORD AND TENANT — Action on Lease. — A 
lessee, when monthly rent is unpaid, together with 
his guarantors, may be sued for the full amount not 
paid on a lease for three years, where the lease pro- 
vides a gross sum as rent, and that it shall all be due 
on defauit in any payment due.—HaRT v. WYNNE, Tex., 
40S. W. Rep. 848. 

63. LANDLORD AND TENANT—Holding Over.—Sickness 
of a lessee at the end of his term does not excuse him 
from promptly vacating the premises, as against the 
lessor’s right to treat his failure to do so as a renewal. 
—MASON V. WIERENGO’S ESTATE, Mich., 71 N. W. Rep. 
489. 

64. LIBEL—Import of Language. — A publication con- 
cerning a clergyman, that ‘‘action was taken, which, 
if it had been insisted upon to the letter, would have 
compelled [plaintiff] to quit the parish much sooner 
than next Easter,” is not susceptible of the meaning 
that the vestrymen ofthe church were in possession 
of facts so damaging to plaintiff’s reputation that they 
could have compelled him to sever his connection 
with the church forthwith.—PORTER V. PosT PUB. Co., 
R. I., 87 Atl. Rep. 535. 

65. LIBEL—Matter Libelous Per Se.—A publication in 
Texas, where arrest in a civil action is unknown, that 
plaintiff had been ‘‘arrested” in Missouri ‘‘on a war- 
rant sworn out” by a company which had brought suit 
against him to recover money “which it is alleged was 
advanced to him several years ago,”’ but, as he “had 
not been in the State since then, the papers could not 
be served,” etc., is libelous per se, importing that 
plaintiff had been guilty of a felony, in fraudulently 
obtaining or misapplying tne money referred to.—A. 
H. BELO & Co. Vv. SMITH, Tex., 408. W. Rep. 856. 

66. LIMITATION OF ACTIONS — Commencement of Ac- 
tion.—Suits in equity in the federal courts are not 
deemed to be “brought” or ‘‘commenced,” so as to 
stop the running of the statute, until the suing out of 
appropriate process and a bona fide attempt to serve it. 
—UNITED STATES V. AMERICAN LUMBER CO., U. 8. C. C., 
N. D. (Cal.), 80 Fed. Rep..309. 

67. MALICIOUS PROSECUTION — Civil Suit.—An action 
will lie in this State for the malicious prosecution 
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without probable cause of a civil suit, although the 
person of the defendant therein was not arrested or 
his property interfered with, and although no other 
special circumstances are shown to exist. — KOLKA v. 
JONES, N. Dak., 71 N. W. Rep. 558. 

68. MASTER AND SERVANT— Contract of Hiring. — 
Where plaintiff entered the employment of a company 
under an agreement ‘‘to perform such duty as may be 
required of him,” and the agreement was signed by 
the president of the company, who had charge of all 
the affairs, and with full power to act, a refusal to 
obey the directions of the president was a breach of 
the contract justifying discharge.—DEGEN Vv. MANIS- 
TEE, ETC. Ry. Co., Mich., 71 N. W. Rep. 459. 

69. MASTER AND SERVANT — Vice-principal.—Com- 
plainant was a section hand on a work train of defend- 
ant railroad. On the day of the injury the roadmaster 
directed a section foreman to take charge of the train. 
He had no authority outside of his work as section 
foreman except what was conferred upon him for the 
time being by the roadmaster: Held, that he was not 
such a vice-principal as to entitle plaintiff to recover 
for injuries received through his negligence.—MORCH 
v. TOLEDO,S. & M. Ry. Co., Mich., 71N. W. Rep. 464. 

70. MECHANICS’ LiENS—Constitutional Law.—Under 
Const. art. 16, § 37, providing that mechanics and ma- 
terial-men shall have a lien on the building made or 
repaired by them for the value of the labor done there- 
on or material furnished therefor, and that the legisla- 
ture shall provide for the speedy and efficient enforce- 
ment of said lien, as against the owner of an original 
contractor who performs labor and furnishes material 
is entitled to a lien, though he does not record his con- 
tract or account as provided by Rev. St. 1895, art. 3295. 
—FARMERS’ & MECHANICS’ NAT. BANK V. TAYLOR, Tex. 
40 8. W. Rep. 876. 

71. MECHANIC’s LIEN—Landlord and Tenant.—A land- 
lord having, for default in rent, entered judgment by 
confession in ejectment against the tenant, and been 
restored to possession by writ thereon, in accordance 
with stipulation, accompanied by warrant of attorney, 
in the lease, there is no interest which can be bound by 
judgment thereafter rendered on mechanic’s lien for 
material previously furnished the tenant for erection 
of building on the premises.—SELTZER V. ROBBINS, 
Penn., 37 Atl. Rep. 567. 

72. MECHANICS’ LIENS—Proceedings to Enforce.—The 
provisions of the statute relating to mechanics’ liens, 
after the lien attaches, should be liberally construed, 
with a view to effecting the object of such statute.— 
SMALLEY V. NORTHWESTERN TERRA-COTTA CO., Mich., 
71 N. W. Rep. 467. 

73. MORTGAGES — Satisfaction—Innocent Purchaser. 
—Where a trustee has power to satisfy the trust deed 
without joining the beneficiary, on payment of the 
sum secured, but not otherwise, a'satisfaction of rec- 
ord by him protects a subsequent purchaser in good 
faith, though it was given without payment.—Day Vv. 
BRENTON, Iowa, 71 N. W. Rep. 538. 

74. MORTGAGE OF HOMESTEAD—Estoppel.—In Texas, 
a wife who, in an application for a loan, joins her hus- 
band in representations that the lands proposed to be 
mortgaged, and which are contiguous to, but not a part 
of, the tract on which they reside, are no part of their 
homestead, is estopped thereby, where they have been 
acted on in good faith, as against a title acquired un- 
der the mortgage, when, at the time, they owned 200 
acres in addition to the mortgaged lands, including the 
tract on which they actually resided, and parcels con- 
tiguous thereto, and also an outlying disconnected 
timber tract used in connection with the others for 
fuel and timber supplies.—WATKINS V. LITTLE, U. 8. 
CO. C. of App., Fifth Circuit, 80 Fed. Rep. 321. 

75. MUNICIPAL CORPORATION—Injuries .by Defects in 
Bridge—Notice.—A charter providing that no suit shall 
be maintained against a city on any account or claim 
until the same be presented to the council does not ap- 
ply to actions ex delicto.—SNYDER V. CITY OF ALBION, 
Mich., 71 N. W. Rep. 475. 








76. MUNICIPAL CORPORATIONS — Negligence — High. 
ways.—A township is not liable for injury to a traveler 
resulting from the negligent location, construction, or 
operation of a log chute on private premises adjoin. 
ing the highway, in the absence of any statute author. 
izing the town to remove, or prevent the operation of 
such chute.—HAINES V. BARCLAY TP., Penn., 37 Atl, 
Rep. 560. 

77. MUNICIPAL CORPORATIONS—Special Assessments, 
—Where a city proceeded by condemnation to widena 
street, and levied a special tax against plaintiff's prop- 
erty for benefits, which he paid, but the city failed to 
widen the street, and repealed the ordinance of con. 
demnation, and did not take the property condemned, 
but abandoned the entire proceeding, plaintiff was en. 
titled to recover the sum so paid.—CITY OF SAN AN. 
TONIO V. PETERS, Tex., 408. W. Rep. 827. 

78. MUNICIPAL CORPORATION—Supreme Court—Juris- 
diction.—A city in a county is not a political subdivis- 
ion of the State, within the constitutional provision 
giving the supreme court exclusive jurisdiction where 
a political subdivision is a party.—PARKER V. ZEISLER, 
Mo., 40S. W. Rep. 881. 

79. NATIONAL BANKS—Duty and Liability of Directors, 
—The duty of the board of directors is not discharged 
by merely selecting officers of good reputation for 
ability and integrity, and then leaving the affairs of 
the bank in their hands, without any other supervis- 
ion or examination than mere inquiry of such officers, 
and relying upon their statements until some cause 
for suspicion attracts their attention. The board is 
bound to maintain a supervision of the bank’s affairs, 
to have a general knowledge of the character of the 
business and tbe manner in which it is conducted, and 
to know at least on what security its larger lines of 
credit are given.—GIBBONS V. ANDERSON, U.S. 0.C., 
W. D. (Mich.), 80 Fed. Rep. 345. 

80. NATIONAL BANKS—F alse Reports.—It is not a nec- 
essary ingredient of the offense of making a false en- 
try in a report, under Rev. St. § 5209, that the report 
shall be one of those mentioned in sections 5211, 5212, 
or one which the bank is bound by law to make. Itis 
sufficient if the report is one made inthe due course of 
business.—UNITED STATES V. BOOKER, U.S. D.C.,D. 
(N. Dak.), 80 Fed. Rep. 376. 

81. NEGLIGENCE—Dangerous Premises.—A railroad 
company duga trench on its right of way,and by reason 
of its diverting surface water, a pooljof water wa: cre 
ated in this trench, which was dangerous to no one but 
children of tender years. A child less than three years 
old escaped from the custody of its parents, and fell 
into the pool and was drowned. The parents were not 
guilty of any neglience inthe care of their child: Held, 
they could not recover of the railroad company for 
loss of services.—MIssourI, K. & T. Ry. Co. OF TEXAS 
v. DOBBINS, Tex., 40S. W. Rep. 861. 

82. NEGLIGENCE—Pleading and Proof.—Where a géen- 
eral averment of negligence in a petition is followed 
by an enumeration of specific acts of negligence, i 
order to restrict plaintiff to proof of such specific acts, 
objections shoulJ be interposed to the introduction of 
evidence under the general allegation at the time when 
offered.—DLAUHI V. ST. Louis, I. M. & S. Ry. Co., Mo, 
408. W. Rep. 890. 

88. “NEWSPAPER”’—W hat Constitutes.—Evidence that 
a publication “devoted to the courts, financial, real 
estate, building, and business interests” of the city 8 
printed daily except Sunday, has an actual subscrip- 
tion price, circulates generally among business and 
professional men, prints daily a list of real estate com 
veyances and mortgages, contains notices of sales Ul 
der trust deeds, commercial advertisements not con 
fined to any particular trade, and has brief items of 
general news, warrants a finding that it is a “daily 
newspaper,” within the law governing the advertise 
ment of sales under trust deeds.— KINGMAN V. WAUG#, 
Mo., 40 S. W. Rep. 884. 

84, PARTITION—Adverse Possession.—Where defend 
ants were in adverse possession of lands at the instita- 
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tion of suit, and had ousted plaintiffs,’plaintiffs, claim- 
ing as cotenants, could not sue for partition of the 
jands.—HuTsoN Vv. Hutson, Mo., 408. W. Rep. 886. 

%. PARTNERSHIP—Liability of Retiring Members.—A 
promise made by the continuing partner to the retir- 
ing partner to assume the firm debts is not a consid- 
eration for a release of the retiring member by a firm 
ereditor.—MOTLEY V. WICKOFF, Mich., 71 N. W. Rep. 
520. 

8. PARTNERSHIP—Power of Partner—Chattel Mort- 
gages.—A partner can give a valid mortgage on part- 
nership property to secure an individual debt, which 
mortgage, however, is subject to the prior equities of 
partnership creditors and the other partners.—PatT- 
TERSON V. ATKINSON, R. I., 37 Atl. Rep. 532. 

87. PRACTICE—Stipulation. — An agreement between 
attorneys to pass a case Over appearance day, and un- 
tila certain date, bars the plaintiff from taking judg- 
went till the time stated terminates.—TRAVELERS’ INS. 
0o. Vv. ARANT, Tex., 40S. W. Rep. 853. 


88. PRINCIPAL AND AGENT—Adverse Interest of Agent 
in Contract.—The rule that an agent who is adversely 
interested in the subject-matter of a contract cannot 
bind his principal thereby does not apply wherea 
school board, by vote, authorizes its president to enter 
into acontract of insurance through an insurance agent 
who is also a member of the board, as the latter’s in- 
terest as aschool director in the property insured is 
nominal, and no greater than that of any resident of 
the school district. — GERMAN INS. CO. ETC. V. INDE- 
PENDENT SCHOOL DIST. OF MILFORD,DICKINSON COUNTY, 
Iowa, U. 8. C. C., of App., Eighth Circuit, 80 Fed. Rep. 
366. 


89. PRINCIPAL AND AGENT—Evidence — Ratification.— 
Under the evidence in this case the court erred in sub- 
mitting the case tothe jury. Agency cannot be estab- 
lished by the statement or act of the pretended agent, 
nor will the ratification of an act that the principal 
was bound to perform, or of an act that could only in- 
ure to its benefit, have any tendency whatever to es- 
tablish an agency to act generally concerning the 
matter for such principal.—GORDON V. VERMONT LOAN 
&Trust Co., N. Dak., 71 N. W. Rep. 556. 


9. PRocESs — Service — Privilege of Attorney.—The 
privilege of an attorney from service of process while 
attending court and returning to the county of his 
residence is not limited by How. Ann. St. § 7253, relat- 
ing to arrest on civil process during the sitting of the 
court.—HOFFMAN V. BAY CIRCUIT JUDGE, Mich., 71 N. 
W. Rep. 480. 


91. PUBLIC LANDs—Grants for Highways.—In 1866 
congress, by legal enactment, declared that “the right 
of way forthe construction of highways over public 
lands, not reserved for public uses, is hereby granted:” 
Held, that this was a grant in presenti, and that, when 
accepted by the territory of Dakota, it took effect as 
ofthe date of the grant.—WALCOTT TP. OF RICHLAND 
COUNTY V. SKAUGE, N. Dak., 71 N. W. Rep. 544. 


9. PUBLIC LANDS — Headright Certificate.—An unlo- 
cated headright certificate issued to H, and not trans- 
ferred, descends on his death, as personalty, to his 
wife, he leaving no parents, children, or grandchil- 
dren; and being thereafter located, a patent issued 
thereon, in her life-time, to “H, his heirs and assigns,” 
Vests the legal and equitable title to the land in her.— 
HEREFORD Vv. HOuSE, Tex., 40S. W. Rep. 847. 

%. PUBLIC LANDS — Rights of Locator.—The locator 
ofaland warrant on a tract of public land, who does 
all that is required to entitle him to a patent, becomes 
the equitable owner of the land, though by mistake it 
is incorrectly described in his application; and where 
he and his grantees take possession of. improve, and 
pay taxes on the land, another who procures a patent 
therefor from the government with knowledge of such 
facts isa purchaser in bad faith, and may be compelled 
to convey the legal title to the helder of the superior 
quity.-HEDRICK V. ATCHISON, ETC. R. Co., U. 8.8. C., 
178.0. Rep. 922. 












94. QUIETING TITLE — Removing Cloud.—A bill will 
not Jie to remove a cloud from atitle caused by an ir- 
regular levy of execution and sale,the remedy being 
by an application to the court wherein the judgment 
was rendered.—RHODE V. HASSLER, Mich., 71 N. W. 
Rep. 461. 

95. RAILROAD COMPANY—OVerhead Crossings.—In the 
absence of express legislation, a railroad company 
cannot be required to construct crossings over its right 
of way in order to prolong or connect streets estab- 
lished after the location and acquisition of the right 
of way.—CITY OF ALBIA V. CHICAGO, B. & Q. R. Co., 
Iowa, 71 N. W. Rep. 541. 


96. RECEIVERS—Power to Sue.—A receiver of a cor- 
poration, appointed by a State court, with power to 
collect its assets and to sue therefor, can sue in a fed- 
eral court to enforce specific performance of an al- 
leged contract of insurance on corporate property.— 
PHENIX Ins. CO. V. SCHULTZ,.U. 8. C. U, of App., 
Fourth Circuit, 80 Fed. Rep. 337. 

97. RECEIVERS — Removal — Compensation.—A _ re- 
ceiver whose appointment was revoked on appeal is 
entitled to compensation untilthe time of the filling 
ofthe mandate ofthe appellate court, where he con- 
tinues to discharge his duties until then.—NEW BIR- 
MINGHAM IRON & LAND Co. V. BLEVINS, Tex., 40 8S. W. 
Rep. 829. 

98. REFORMATION—Building Associations — Usury.— 
Where an agreement is usurious, the fact thatit re- 
cites that it was given to remove doubts as to the 
usurious character of a previous agreement between 
the parties does not authorize a reformation of such 
subsequent agreement for mutual mistake,so as to 
obviate its usurious features, in the absence of evi- 
dence of mistake inthe terms ofthe agreement; mis- 
take as to its effect being of Jaw only.—B&xaR BUILD- 
ING & LOAN ASSN. V. SEEBE, Tex., 40 8. W. Rep. 875. 


99. REMOVAL OF CAUSES — Time of Removal.—The 
rule of the superior court of Massachusetts requiring 
demurrers, answers, pleas in abatement, and motions 
to dismids to be filed within the time allowed by law 
for entering an appearance is a general rule of prac- 
tice, so as to require that a petition for removal to a 
federal court shall be filed within the same period; 
nor is it material that the rule permits the court to en 
large the time on special cause shown.—FRINK V. 
BLACKINTON Co.,U.8.C. C., D. (Mass.), 80 Fed. Rep. 
306. 

100. REPLEVIN—Judgment— Damages.—Where, in re- 
plevin, judgment is against plaintiff, and defendant 
neglects to have his damages assessed, he cannot 
bring a separate suit therefor.—DREWYOR V. MERRILL, 
Mich., 71 N. W. Rep. 486. 

101. Res JUDICATA — Extent of Estoppel.—Unless it 
appears from the record or consistent extrinsic evi- 
dence thatthe particular matter sought to be con- 
cluded was necessarily tried and determined, so that 
the judgment could not have been rendered without 
deciding it, there is no estoppel.—THOMPSON V. N.T. 
BUSHNELL Co.,U.S. 0. C., D. (Conn.), 80 Fed. Rep. 
332. 

102. SALE — Payment on Property.—Where plaintiff 
sold a sawmill to defendant, to be paid for in lumber 
within six months,and defendant furnishes a part 
thereof, failure of plaintiff to measure the part deliv- 
ered is uo excuse for failure of defendant to furnish 
the balance.—CROWL V. GOODENBERGER, Mich., 71 N. 
W. Rep. 485. 

103. TORTS—Injuring Plaintiff's Business.—For de- 
fendant, who sold the same kind of goods as plaintiff, 
to threaten to discharge its employees if they traded 
with plaintiff, and to tell them that their pay checks, 
made good for merchandise at its store, and non-trans- 
ferable, would not be received when they had passed 
through plaintiff's hands, is not actionable, though 
having the result intended,—of injuring plaintiff in his 
business.—ROBISON V. TEXAS PINE LAND ASSN., Tex., 
40S. W. Rep. 843. 
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104. TAXATION — Irregularities—Effect.—Under Laws 
1893, p. 899, § 99, providing that no tax or tax sale shall 
be invalid on account of any irregularity inany pro- 
ceeding that does not prejudice the property rights of 
the owner, the fact that the collector used the original 
tax roll, instead of a copy, as required,and that the 
treasurer failed to verify his statement of uncollected 
taxes within the time specified, does not defeat the 
taxes, in the absence of anything showing that they 
are unjust.—TURNER V. HUTCHINSON, Mich., 71 N. W. 
Rep. 514. 


105. TRESPASS — Cutting Timber—Damage.—In tres- 
pass for cutting timber, where the value ofthe land 
was shown to bethe value ofthe timber, an instruc- 
tion that the jury should consider how much plaintiff’s 
property in the land and timber had been injured, and 
what the value of the timber was, was not misleading, 
where there was testimony showing the value of the 
land both before and after the trespass.—GATES V. 
COMSTOCK, Mich., 71 N. W. Rep. 515. 


106. TRESPASS TO TRY TITLE — Evidence.—Plaintiff 
may recover in trespass to try title as against a tres- 
passer on her ownership of an undivided interest in 
the land.—WEBSTER v. MCCARTY, Tex., 40 S. W. Rep. 
823. 

107. TRESPASS TO TRY TITLE — Improvements.—In 
trespass to try title, plaintiff claimed title by purchase 
under foreclosure of mortgage and by deed. Defend- 
ant had possession under an executory contract of 
sale executed by plaintiff's grantor. Plaintiff offered 
to fulfillthe conditions of this contract if defendant 
would make payments therein stipulated. Defendant 
was insolvent, and testified that he was unable to ful- 
fill his contract: Held, that defendant was not en- 
titled to recover for improvements made during his 
occupancy of the land.—FIRST NAT. BANK OF AUSTIN V. 
JACKSON, Tex., 40S. W. Rep. 833. 


108. TRIAL—Evidence to Overcome Prima Facie Neg 
ligence.—One to overcome prima facie proof of negli- 
gence has only to establish his defense by a prepond- 
erance of evidence, and it is error to instruct that he 
must show facts tothe ‘‘satisfaction” of the jury.— 
Texas & P. Ry. Co. v. BALLINGER, Tex., 40 8S. W. Rep. 
822. 

109. TRIAL—Verdict — Passion and Prejudice.—A ver- 
dict which is the result of passion or prejudice will be 
set aside.—WEINBERG V. METROPOLITAN Sr. Ry. Co., 
Mo., 40S. W. Rep. 882. 


110. TrRust—Parol Trust — Admission in Writing.—V 
signed a paper prepared by the probate judge, stating 
that he had received aspecified sum from his deceased 
wife, which “I agree, in pursuance of my understand- 
ing with my said wife, to bequeath by my will to” her 
nephew and niece, named. He made the writing asa 
condition that the heirs should not compel an account- 
ing. Afterwards he madeawill in accordance with 
his promise, which was destroyed before his death: 
Held, that he held such money in trust for such 
nephew and niece. — EIPPER V. BENNER, Mich., 71 N. 
W. Rep. 511. 


111. VENDOR’S LIEN—Enforcement.—Where plaintiff, 
having a note secured by vendor’s lien, sues for the 
land, and not on the note, he can recover the attor- 
ney’s fees provided for in the note, where defendant 
brings the indebtedness held by plaintiff against the 
lot into the case, and asks that the amount thereof be 
adjudicated, and offers to pay the same. — MaApDDox vy. 
FT. WORTH BLDG. Assn., Tex., 40S. W. Rep. 822. 

112. VENDOR AND PURCHASER — Mortgages—Assump- 
tion.—A grantee in a deed assuming to pay a mortgage 
on the property conveyed cannot set up want of con- 
sideration between the assignee and the assignor of 
the mortgage as a defense, on suit of assignee.—TERRY 
Vv. DURAND LAND Co., Mich., 71 N. W. Rep. 525. 

113. WILLS—Agreement to Annul.—An agreement be- 
tween the heirs and the legatees that, in view of a dis- 
pute as to the validity of the will, it should not be pro- 















bated, and the property should be distributed as an in. 
testate estate, is not contrary to public policy, ang 
annuls the will. — STRINGFELLOW V. EARLY, Tex., 48, 
W. Rep. 871. 

114. WILL — Community Property. — A will ofade 
ceased husband could not empower his executorto 
sell the homestead and community property, so as to 
convey the undivided half of the property owned by 
the deceased wife of the testator. — MBALY Vv. Lipp, 
Tex., 408. W. Rep. 824. 


115. WILLS—Heirs and Assigns — Limitation.—Under 
a will directing the testator’s estate, after the expira- 
tion of 15 years, to be divided among his ‘‘five chil. 
dren, their heirs, assigns, etc., according to the stat. 
ute of descent,” the children take the fee, subject toa 
provision made for the application of the income dur- 
ing the 15 years tothe support and education of their 
children; the words “heirs” and ‘‘assigns” being 
words of limitation.—YOUNG V. KINKEAD’s ADMR., Ky,, 
40S. W. Rep. 776. 

116. WILLS — Nature of Estate.—A devise, ‘‘I give to 
my wife, fora home, my undivided one-half interest 
in the real estate on which I now reside,” vests in the 
devisee an estate in fee: there being no limitation 
over, and it appearing by other clauses that testator 
knew how to create a life estate when he so desired.— 
WILKINSON V. CHAMBERS, Penn., 37 Atl. Rep. 569. 


117. WILLS — Power to Sell Real Estate. — Where ex. 
ecutors, authorized by the will to sell testator’s real 
estate ‘when they should deem it for the best inter. 
est” of the widow and children, decided not to sella 
certain tract, and the children, who were entitled to 
the residue of the estate when the youngest became of 
age, conveyed their interest in said tract, after their 
majority, to the widow, her grantee acquired a valid 
title, as against an executor whose lien on the real es- 
tate for the payment of a debt due him had expired by 
lapse of time. — BATTERSBY V. CASTOR, Penn., 37 Atl 
Rep. 573. 


118. WILLS—Rights of Devisee—Conversion. — Under 
a will giving the enjoyment of testator’s real estate to 
his unmarried daughter in case she survive his wife, 
so long as she remains single, it, in case of her mar- 
riage or death, to be sold, and distributed among all 
his children, balance of proceeds of the real estate 
sold to pay debts of the estate should not be at once 
distributed among testator’s children, but should be 
invested, and interest paid to said daughter, she hav- 
ing survived her mother, for life or until she marry.— 
IN RE HUBERT’S ESTATE, Penn., 37 Atl. Rep. 576. 

129. WILL — Trust. — Testator devised $20,000 in trust 
for his niece, the income to be paid to her fcr life with 
remainder over, with the provision that, if at any 
time she should desire to increase her income by af 
annuity, the trustee could at her request invest any 
part of the fund in an annuity for her. By codicil he 
added $10,000 to the bequest: Held, that the provision 
in regard to the purchase of an annuity does not de 
stroy the trust so as to authorize the trustee to pay 
directly to the beneficiary the whole trust fund, to dis- 
pose of as she might think proper.—IN RE LEJEB’S ES 
TATE, Penn., 37 Atl. Rep. 554. 

120. WILLS — Undue Influence — Burden of Proof. - 
Though a bequest in favor of an attorney of testatrix 
raises a presumption of undue influence, the presump- 
tion of the invalidity of a devise made by a client to 
her attorney may be rebutted by showing that she 
made the will in her own handwriting after independ 
ent legal advice.—DONOVAN V. BROMLEY, Mich., 71. 
W. Rep. 523. 

121. WITNESS—Cross-examination. — Where defend 
ant’s wife, who testified in his behalf, was cross-€x 
amined as to matters not germane to her examination 
in chief, but which tended to criminate defendant, she 
became the State’s witness against her husband, and 
the admission of such testimony over defendant's ob- 
jection was reversible error. — JONES V. STATE, Tex., 
408. W. Rep. 807. 
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